


Supreme Qonrt of the Hnited States
Rashington, B. . 20543
CHAMBERS OF March 25, 1971

THE CHIEF JUSTICE

-

No. 66 -- Rosenbloom v. Metro-Media

Dear Bill:

I have considerable trouble with the proposed opinion in
the above case.

My view is that given any law of libel -- state or federal --
(assuming there is any state law of libel remaining) the chal-
lenged statements are not defamatory. The reports accurately
recited a fact, i.e., that Rosenbloom was raided, was arrested
and that '1900 allegedly obscene books'' were confiscated.

- Iragreewith the general-proposition that participationin any
activity that is affected with important public interest draws

the participants somewhere in the 'target zone' the Court has
given public officials and public figures. In this sense every
publisher or distributor of books-is about as much '"fair game'
as a ''public figure!"

It may be that other writing will clarify the problem but
these are my '"interim reactions."

Regards,

Mzr. Justice Brennan

cc: The Conference -
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Supreme Qonrt of the Bnited States
Washington, B. €. 20543

CHAMBERS OF April 19, 1971

THE CHIEF JUSTICE

No. 66 - Rosenbloom v. Metromedia

Dear Bill:

Please join me in the above.

Mr. Justice Brennan

cc: The Conference
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: - ﬁuptm Gouet of the Hnited Sintes
© " Washington, B. €. 20543

- April 27, 1971

CHAMBERS OF:
THE CHIEF JUSTICE

" No. 66 ==~ Rosenbloom v. Metromedia

MEMORANDUM TO THE CONFERENCE:

I have concluded to add the brief comment attached

- -ag & concurrence in'the above case.

Regards,
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To: Mr, Justice Black
' Mr. Justice Douglas
Mr. Justice Harlan
Mr. Justice Brennan
Mr. Justics Stem=xt
¥r. Jusiice White
- St ice Wuhau
2nd DRAFT g. ﬁs’&a:g R gmpen

SUPREME COURT OF THE UNITED STATES
_ EFzon: e Chief Justice
No. 66.—OctoBer TERrM, 1970  Cimastateds

George A. Rosenbl e
orge osenbloom, On Writ of Certiorari Rtaom%e i

Petitioner,
United States Court of Ap-

X
hird Cireuit.
Metromedia, Inc. peals for the Third Circuit

[May —, 1971]

APR 27 1971

M-g. CHIeF JusTiCE BURGER, concurring.

I concur in the judgment and opinion of the Court but
add a brief comment.

Such reservations—perhaps more accurately “ques-
tions”—as I have in this area of the law relate to the need
of every man to protect his own reputation. A man’s
standing, his good name, is no small asset; because it is a
considerable property it is as much entitled to protection
as his skull or his eyes and hands. With a majority of
the Court I would, on a proper showing, allow recovery
for knowingly false or reckless assaults on reputation,
for “[o]f what value is free speech to a man to whom
others have ceased to listen because of a malicious
blackening of his name?’*

SSTIONOD 40 KYVAEIT ‘NOISTAIU LATYOSANVR FHI 40 SNOILOATTIO) FHLI WOUA AADNAOUITE

*Carr, Those Wise Restraints Which Make Men Free, in The Con-
stitution of the United States, Jones, ed. (1962), 39, 44.




Supreme Gourt of the Bnited States
 Washington, B. ¢. 20543

CHAMBERS OF
THE CHIEF JUSTICE

May 25, 1971

Re: No. 66 - Rosenbloom v. Metromedia

MEMORANDUM TO THE CONFERENCE:

I have decided to withdraw my concurrence
and now join the opinion proposed by Justice Brennan.

Regards,

505

e

T100 THL KOud QEONAOHIT

B S R o vy e

o g a4

B a i
‘NOTSIAIU LJTYISANVH da1 40 SNOILDH
g e e e

TR

R I e

SSTYONOD A0 XAVIAI'l




fo: The Chief Justiceo
Justice
Justice

-l Justice

Mr,
Mr.

Mr.

Nr.

Mr.

1st DRAFT Mr.

SUPREME COURT OF THE UNITED STATES

From: Black, J.

3 /o3

e T e S e

No. 66.—OcroBer TErRM, 1970

George A. Rosenbloom, . L emtros
g Petitioner On Writ of Certiorari to th

United States Court of Ap-
peals for the Third Circuit.

. v.
Metromedia, Inc.

[March —, 1971]

MR. JusTIiCE BLACK, concurring.

I concur in the judgment of the Court for the reasons
~ stated in my concurring opinion in New York Times v.
Sullivan, 376 U. S. 254, 293 (1964), in my concurring
and dissenting opinion in Curtis Publishing Co. v. Butts,
388 U. S. 130, 170 (1967), and in MR. JusTicE DouGLAS’
concurring opinion in Garrison v. Louisiana, 379 U. S.
64, 80 (1964). I agree of course that First Amendment
protection extends to “all discussion and communication
involving matters of legitimate public concern, without
regard to whether the persons involved are famous or
anonymous.” Ante, at —. However, in my view, the
First Amendment does not permit the recovery of libel
judgments against the news media even when statements
are broadcast with knowledge they are false. As I stated
in Curtis Publishing Co. v. Butts, supra, “[I]t is time
for this Court to abandon New York Times Co. v. Sullivan
and adopt the rule to the effect that the First Amend-
ment was intended to leave the press free from the
harassment of libel judgments.” Id., at 172.
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Supreme Conrt of the Hnited States
HWashington, B. (. 20543
February 17, 1971

CHAMBERS OF
JUSTICE WILLIAM O. DOUGLAS

Dear Bill:

In No. 66 - Rosenbloom v.

Metromedia, would you please note

that I took no part in the consideration

or decision of the case?

GAS

Mr, "Justice Brennen

NNVH HHL 40 SNOILDATIOD FHIL ROWA AADNAOF IDT
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Supreme Qonrt of the Hnited States
‘ﬁaslzmgfnn. E (.'1 20543

CHAMBERS OF

JUSTICE JOHN M. HARLAN

May 11, 1971

Re: No. 66 - Rosenbloom v. Metromedia

Dear Thurgood:

After reflecting on your proposed dissent in this case,
of which you were kind enough to give me a preview, I have come out
with somewhat different conclusions than those reached in your dissent.

I enclose a draft dissent reflecting my thinking, a copy of which I am also
sending to Potter, and which meanwhile I am not circulating to the Con-
ference.

The basic thing in which I depart from you relates to
the subject of punitive damages. I do not think that the States should be
foreclosed from awarding any punitive damages, and believe that the most
satisfactory accommodation with First Amendment concerns would be to
apply the New York Times rule to that aspect of state libel law. This, of
course, is different from what I had indicated in the conversation which"
you, Potter andI had some time ago. Perhaps I should add that as to
compensatory damages, I have also tried to work out in this draft some
control over the amount of such damages.

I have no idea of what you and Potter may think of my
approach, and will of course be delighted to have a further discussion
with both of you if you think that desirable. If, however, my approach
does not commend itself to you, I suggest that we then each circulate
our dissents. Pending word from you and Potter, I am not, as indicated
above, circulating.

Sincerely,

J.M.H.
Mr. Justice Marshall

Mr. Justice Stewart

SSTIONOD 40 XAVHEAIT ‘NOISTATA LAI¥OSANVH FHL 40 SNOILDATIO) FHL WOdd dHONAOEdTH
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1st DRAFT
SUPREME COURT OF THE UNITED STATES

No. 66.—0OctoBErR TERM, 1970

George A. Rosenbloom, On Writ of Certiorari to the

Petitioner, United States Court of Ap-

v. _ i
Is for the Third Circuit.
Metromedia, Inc. peals 1or the lourd tircul

[May —, 1971]

Mpgr. Justice HarLAN, dissenting.

The very facts of this case demonstrate that uncritical
acceptance of the Pennsylvania libel law here involved
would be inconsistent with those mmportant First and
Fourteenth Amendment values we first treated with in
such a context in New York Times v. Sullivan, 376 U. S.
254 (1964). However, it is also implicitly demonstrated
by the Court’s opinion that only an undiscriminating
assessment of those values would lead us to extend the
New York Times rule in full force to all purely private
libels. The Court would resolve the dilemma by dis-
tinguishing those private libels that arise out of events
found to be of “legitimate public concern” from those that
do not, and subjecting the former to full-scale application
of the New York Times rule.

For the reasons set forth in Part I of my Brother
MarsmALL’s dissent, I cannot agree to such a solution.
As he so well demonstrates, the principal failing of the
Court’s opinion is its inadequate appreciation of the limi-
tations imposed by the legal process in accommodating
the tension between state libel laws and the federal con-
stitutional protection given to freedom of speech and
press. , ’

Once the evident need to balance the values underlying
each is perceived, it might seem, purely as an abstract




Lo: The Chier Justice
Mr. Justice Black
Mr.» Justice Douglas
Mr, Justice Brenmman
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Marshall

M . i
ond DRAFT T+ Justice Blackmun

SUPREME COURT OF THE UNITED ST&¥¥S=arian, ;.
CirculatedMAY__l 9 19 71

No. 66.—OctoBer TerM, 1970

Recirculated:

George A. Rosenbloom
Petitioner,
v
Metromedia, Ine.

’1On Writ of Certiorari to the
United States Court of Ap-
peals for the Third Circuit.

[May —, 1971]

M-g. JusTicE HarraN, dissenting.

The very facts of this case demonstrate that uncritical
acceptance of the Pennsylvania libel law here involved
would be inconsistent with those important First and
Fourteenth Amendment values we first treated with in
an analogous context in New York Times v. Sullivan, 376
U. S. 254 (1964). However, as the Court’s opinion
implicitly recognizes, only an undiscriminating assess-
ment of those values would lead us to extend the New
York Times rule in full force to all purely private
libels. The Court would resolve the dilemma by dis-
tinguishing those private libels that arise out of events
found to be of “legitimate public concern” from those that
do not, and squ“e"Cfﬁfg"fﬁ?former to full-scale application
of the New York Times rule.

For the reasons set forth in Part I of my Brother
MarsHALL's dissent, I cannot agree to such a solution.
As he so well demonstrates, the principal failing of the
Court’s opinion is its inadequate appreciation of the limi-
tations imposed by the legal process in accommodating
the tension between state libel laws and the federal con-
stitutional protection given to freedom of speech and
press. ' ’

Once the evident need to balance the values underlying
each is perceived, it might seem, purely as an abstract
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1‘0' The Chief Justice
g 3 A.(._[Zié" Mr. Justice Black
eap 4" 2 Féc Mr. Justice Douglas
Mr. Justice Brennan—
Mr, Justice Stewart
Mr. Justice White

Mr. Justice Marshall
Mr, Justice Blackmun

3rd DRAFT

SUPREME COURT OF THE UNIFPED-STATES .

Circulateqd:
No 66.—OcTtoBER TERM, 1970

George” A. Rosenbloom
Petitioner,
.

Metromedia, Inc.

[June —, 1971]

"{On Writ of Certiorari to the
United States Court of Ap-
peals for the Third Circuit.

Mzr. JusTicE HARLAN, dissenting.

The very facts of this case demonstrate that uncritical
acceptance of the Pennsylvania libel law here involved
would be inconsistent with those important First and
Fourteenth Amendment values we first treated with in
an analogous context in New York Times v. Sullivan, 376
U. S. 254 (1964). However, as the plurality opinion
implicitly recognizes, only an undiscriminating assess-
ment of those values would lead us to extend the New
York Times rule in full force to all purely private
libels. My Brother BRENNAN’S opinion would resolve
the dilemma by distinguishing those private libels that
arise out of events found to be of “legitimate public con-
cern” from those that do not, and subjecting the former
to full-scale application of the New York Times rule.

For the reasons set forth in Part I of my Brother
MarsHALL's dissent, I cannot agree to such a solution.
As he so well demonstrates, the principal failing of the
plurality opinion is its inadequate appreciation of the
limitations imposed by the legal process in accommodat-
ing the tension between state libel laws and the federal
constitutional protection given to freedom of speech and
press.

Once the evident need to balance the values underlying
each is perceived, it might seem, purely as an abstract

-__.‘___,

Recirculat edMAY 6 1971
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To: The Chief Justice
Mr. Justice Black

. Mr. Justice Douglas
Mr.

— Justice Brennam"
Mr. Justice Stewart
[2: :Q: Mr. Justice Whi
) > )‘*’/L . nite
QL':) :“) Mr. Justice Marshall
4th DRAFT Mr. Justice Blackaun

SUPREME COURT OF THE UNITED STATES

om: Harlan, J.

No. 66.—OcTtoBeEr TErM, 1970 Circulateq:

ReciTcula*J«UN41.9]J..

1On Writ of Certiorari to the
United States Court of Ap-
peals for the Third Circuit.

George A. Rosenbloom
Petitioner,
v.
Metromedia, Inc.

[June —, 1971]

Mzg. JusTiceE HarLaN, dissenting.

The very facts of this case demonstrate that uncritical
acceptance of the Pennsylvania libel law here involved
would be inconsistent with those important First and
Fourteenth Amendment values we first treated with in
an analogous context in New York Times v. Sullivan, 376
U. S. 254 (1964). However, as the plurality opinion

. implicitly recognizes, only an undiscriminating assess-
ment of those values would lead us to extend the New
York Times rule in full force to all purely private
libels. My Brother BRENNAN’S opinion would resolve
the dilemma by distinguishing those private libels that
arise out of events found to be of “public or general con-
- ~gern’from-those  that ‘do not,; and-subjecting the ‘former
to full-scale application of the New York Tumes rule.

For the reasons set forth in Part I of my Brother
MarsHALL’s dissent, I cannot agree to such a solution.
As he so well demonstrates, the principal failing of the
plurality opinion is its inadequate appreciation of the
limitations imposed by the legal process in accommodat-
ing the tension between state libel laws and the federal
constitutional protection given to freedom of speech and
press.

Once the evident need to balance the values underlying
each is perceived, it might seem, purely as an abstract

SSTIONOD 40 XAVIAI1 ‘NOISIATU LJITHISONVH FHL 40 SNOLLOTTIO) FHL WO¥A GADNAO¥ITA




1st DRAFT
SUPREME COURT OF THE UNITED STATES

No. 66.—OctoBer TERM, 1970

George A. Rosenbloom, ) o
g‘%Petitioner On Writ of Certiorari to the

United States Court of Ap-

v peals for the Third Circuit.

Metromedia, Ine.
[February —, 1971]

MR. JusTicE BBENNAN delivered the opinion of the
Court.

In a series of cases beginning with New York Times v.
Sullivan, 376 U. S. 254 (1966), the Court has considered
the limitations upon state ecivil libel actions imposed
by the constitutional guarantees of freedom of speech and
of the press. New York Times held that in a civil libel
action by a public official against a newspaper those
guarantees required proof that the defamatory falsehood

was uttered with “knowledge that it was false or with .

reckless disregard of whether it was false or not.” Id.,
279-280. The same requirement was later held to ap-
ply to plaintiffs who were “public figures.” The several
cases since considered involved actions of “public officials”
or “public figures,” usually, but not always, against news-
papers or magazines.! Common to all the cases was a

18ee, e. g., Associated Press v. Walker, 388 U. S. 130 (1967)
(retired Army general against a wire service); Curtis Pub. Co. v.
Butts, 388 U. 8. 130 (1967) (former football coach against pub-
lisher of magazine); Beckley Newspaper Corp. v. Hanks, 389 U. S.
S1 {1967) (court clerk against newspaper); Greenbelt Pub. Assn. v.
Bresler, 3908 U. S. 6 (1970) (state representative and real estate
developer against publisher of newspaper) ; Ocala Star-Banner Com-
pany v. Damron, — U. S. — (1971) (defeated candidate for tax

SSTIONOD 40 XYVILI'1 ‘NOISIAﬂl LATIOSANVH HHL A0 SNOILOATIO) HHI WOd4 qHONA0ddTd é 8




2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 66.—OcrtoBer TErRM, 1970

George A: Rosenbloom,
Petitioner,
V.

Metromedia, Inec.

On Writ of Certiorari to the
United States Court of Ap-~
peals for the Third Circuit.

[February —, 1971]

MR. Justick BBENNAN delivered the opinion of the-
Court.

In a series of cases beginning with New York Times v.
Sullivan, 376 U. S. 254 (1966), the Court has considered
the limitations upon state libel laws imposed by the
constitutional guarantees of freedom of speech and of
the press. New York Times held that in a civil libel
action by a public official against a newspaper those
guarantees required clear and convincing proof that a

defamatary . falsehood. .alleged .as libel .was.uttered with

“knowledge that it was false or with reckless disregard
of whether it was false or not.” Id. 279-280. The
same requirement was later held to apply to “public
figures” who sued in libel on the basis of alleged defama-
tory falsehoods. The several cases considered since New
York Times involved actions of “public officials” or
“public figures,” usually, but not always, against news-
papers or magazines."! Common to all the cases was a

18ee, e. g., Associated Press v. Walker, 388 U. 8. 130 (1967)
(retired Army general against a wire service); Curtis Pub. Co. v..
Butts, 388 U. S. 130 (1967) (former football coach against pub-
lisher of magazine); Beckley Newspaper Corp. v. Hanks, 389 U. 8.
81 (1967) (court clerk against newspaper); Greenbelt Pub. Assn. v.
Bresler, 308 U. S. 6 (1970) (state representative and real estate-

R-(7-7 1
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March 23, 1971

RE: No. 66 - Rosenbloom v. Metromedia, Inc.

Dear Harry:

I very much appreciate your helpful note. I had
begun to feel completely isolated.

Of course, I'll drop the first seven lines of the

second paragraph at page 11 and start the paragraph
with the word "'Self-governments, etc." that follows.

At page 21, what would you think of my changing
the sentence that troubles you to read as follows:

. '"We thus hold that a libel action, .as here, Ly a
private individual against a licensed radio station for
a defamatory falsehood in a newscast relating to his
involvement, etc. "'

Sincerely,

WhH

Mr. Justice Blackmun |
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3rd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 66.—OctoBer TErM, 1970

George A. Rosenbloom,
g ops On Writ of Certiorari to the
Petitioner, ;
v United States Court of Ap-

. f . . A
Metromedia, Inc. peals for the Third Circuit.

[March —, 1971]

MRr. Justice BrENNAN delivered the opinion of the
Court.

In a series of cases beginning with New York Times v.
Sullivan, 376 U. S. 254 (1964), the Court has considered
the limitations upon state libel laws imposed by the
constitutional guarantees of freedom of speech and of
the press. New York Times held that in a civil libel
action by a public official against a newspaper those
guarantees required clear and convincing proof that a
- defavantory-falsehood -alleged 'as Tibel was uttered with
“knowledge that it was false or with reckless disregard
of whether it was false or not.” Id., 279-280. The
same requirement was later held to apply to “public
figures” who sued in libel on the basis of alleged defama-
tory falsehoods. The several cases considered since New
York Times involved actions of “public officials” or
“public figures,” usually, but not always, against news-
papers or magazines."! Common to all the cases was a

1See, e. g, Associated Press v. Walker, 388 U. S. 130 (1967)
(retired Army general against a wire service); Curtis Pub. Co. v.
Butts, 388 U. S. 130 (1967) (former football coach against pub-
lisher of magazine); Beckley Newspaper Corp. v. Hanks, 389 U. S.
81 (1967) (court clerk against newspaper); Greenbelt Pub. Assn. v.
Bresler, 3908 U. 8. 6 (1970) (state representative and real estate:

S-28-71
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Supreme Gourt of the ﬁn&eh Stutes
Waslinsion, B. €. 20543

CHAMBERS OF

JUSTICE WM. J. BRENNAN, JR. March 29, 1971

-

RE: No. 66 - Rosenbloom v. Metromedia

Dear Chief:

Thank you for your note of March 25 in the above.
I had considered the possibility of treating the challenged
statements as not defamatory as you suggest. However,
petitioner's complaint is focused narrowly on two items:
; the failure of two newscasts to include the word "allegedly"
S as a qualification of '"obscene books'' as well as the label-
T ing of petitioner as a ''smut-peddler.' This seems to me
to foreclose that avenue of approach.

il

0L 40 SNOTLOATION WHI WOWA QHONAGHIII

o -.df.J.am right about that, we must reach the broader
. issue. The third paragraph of your note states concisely
the precise proposition that I was seeking to embody in
my draft opinion. If you feel that the opinion is not clear
enough in embracing the ''general proposition' you agree
with, I would welcome any suggestions you might have.

SSAUINOD 10 XAVEEIT ‘NOISIATU LATHOSONVA

. . Sincerely,
M
P

R

The Chief Justice ' S
.

73 cc: The Conference
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4th DRAFT
SUPREME COURT OF THE UNITED STATES

No. 66.—OctoBer TErM, 1970

George A. Rosenbloom,
Petittoner,
v.

Metromedia, Inec.

On Writ of Certiorari to the
United States Court of Ap-
peals for the Third Circuit.

[June —, 1971]

Mr. JusticE BrReNNAN delivered the opinion of the
Court.

In a series of cases beginning with New York Times v.
Sullivan, 376 U. S. 254 (1964), the Court has considered
the limitations upon state libel laws imposed by the
constitutional guarantees of freedom of speech and of
the press. New York Times held that in a civil libel
action by a public official against a newspaper those
guarantees required clear and convincing proof that a
defamatory falsehood alleged as libel was uttered with

-« “knowledge - that - it - was false -or-with- reckless disregard
of whether it was false or not.” Id., 279-280. The
same requirement was later held to apply to “public
figures” who sued in libel on the basis of alleged defama-
tory falsehoods. The several cases considered since New
York Times involved actions of “public officials” or
“public figures,” usually, but not always, against news-
papers or magazines."! Common to all the cases was a

18ee, e. g., Associated Press v. Walker, 388 U. S. 130 (1967)
(retired Army general against a wire service); Curtis Pub. Co. v.
Butts, 388 U. S. 130 (1967) (former football coach against pub-
lisher of magazine); Beckley Newspaper Corp. v. Hanks, 389 U. S.
81 (1967) (court clerk against newspaper); Greenbelt Pub. Assn. v.
Bresler, 3908 U. S. 6 (1970) (state representative and real estate

SSTUONOD 40 KAVHSIT ‘NOISIATU LATHDSNNVA HHL 40 SNOILOATION AHL RO GADNUONITY fg————co




5th DRAFT
SUPREME COURT OF THE UNITED STATES

No. 66.—OctoBer TErM, 1970

George A. Rosenbloom
Petitioner,
v.
Metromedia, Inc.

"|On Writ of Certiorari to the
United States Court of Ap-
peals for the Third Circuit.

[June —, 1971]

MR. JusticE BRENNAN announced the judgment of
the Court and an opinion in which Tue CHIEF JUSTICE
and MR. JusTICE BLACKMUN join.

In a series of cases beginning with New York Times v.
Sullivan, 376 U. S. 254 (1964), the Court has considered
the limitations upon state libel laws imposed by the
constitutional guarantees of freedom of speech and of
the press. New York Times held that in a civil libel
action by a public official against a newspaper those
..Zuarantees required clear and convineing proof that a
defamatory falsehood alleged  as libel was uttered with
‘“knowledge that it was false or with reckless disregard
of whether it was false or not.” Id., 279-280. The
same requirement was later held to apply to “public
figures” who sued in libel on the basis of alleged defama-
tory falsehoods. The several cases considered since New
York Times involved actions of “public officials” or
“public figures,” usually, but not always, against news-
papers or magazines.,"! Common to all the cases was a

1See, e. g., Associated Press v. Walker, 388 U. S. 130 (1967)
(retired Army general against a wire service); Curtis Pub. Co. v.
Butts, 388 U. S. 130 (1967) (former football coach against pub-
lisher of magazine); Beckley Newspaper Corp. v. Hanks, 389 U. S.
81 (1967) (court clerk against newspaper); Greenbelt Pub. Assn. v.
Bresler, 398 U. S. 6 (1970) (state representative and real estate

SSTUINOD A0 XAVHAIT ‘NOISIAIU .I.cII)IDSflﬁVH dHL A0 SNOILDATIOD AHL WOVNA TAINAOHIAA




NOTE: Where it is deemed desirable, a syllabus (headnote) will
be released, as {3 being done in connection with this case, at the time
the opinion is issued. The syllabus constitutes no part of the opinion
of the Court but has been prepared by the Reporter of Decisions for
the convenience of the reader. See United States v. Detroit Lumber

Co., 200 U.S. 321, 337.

SUPREME COURT OF THE UNITED STATES

Syllabus

ROSENBLOOM v. METROMEDIA, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 66. Argued December 7-8, 1970—Decided June 7, 1971

Respondent’s radio station, which broadeast news reports everyv half
hour. broadcast news stories of petitioner’s arrest for possession
of obscene literature and the police seizure of “obscene books,”
and stories concerning petitioner’s lawsuit against certain officials
alleging that the magazines he distributed were not obscene and
seeking injunctive relief from police interference with his business.
These latter stories did not mention petitioner’s name, but used
the terms “smut literature racket” and “girlie-book peddlers.”
Following petitioner’s acquittal of criminal obscenity charges, he
filed this diversity action in District Court seeking damages under
Pennsylvania’s libel law. The jury found for petitioner and
awarded $25.000 in general damages; and $725,000 in punitive
damages, which was reduced by the court on remittitur to $250,000.

"Theé Court of Apperis Teversed;-holding that.the New York Times
Co. v. Sullivan, 376 U. S. 254, standard applied, and “the fact
that plaintiff was not a public figure cannot be accorded decisive
significance.” Held: The judgment is affirmed. Pp. 11-—.

415 F. 2d 892, affirmed.

Mr. JusTicE BrENNAN, joined by Tue CHIier JusTicE and
Mr. JusTicE BrackMuN, concluded that the New York Times
standard of knowing or reckless falsity applies in a state civil
libel action brought by a private individual for a defamatory
falsehood uttered in a radio news broadeast about the individual’s
involvement in an event of public or general interest. Pp. 11-27.

Mg. JusticE Brack in a separate opinion concluded that the
First Amendment protects the news media from libel judgments
even when statements are made with knowledge that they are

false. P. 1.
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Supreme Qowt of the Pnited Stutes
Bashington, B. . 20543

CHAMBERS OF
JUSTICE POTTER STEWART

March 11, 1971

(3

MEMORANDUM TO THE CONFERENCE

No. 66 - Rosenbloom v. Metromedia

I expect in due course to write a dissent-
ing opinion in this case.
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\( " CHAMBERS OF

JUSTICE POTTER STEWART

=

Supreme Qourt of Hye Ynited States
Waslhington, B. ¢. 20543

May 17, 1971

Re: No. 66 - Rosenbloom v. Metromedia

Dear Thurgood,

I think your proposed dissenting
opinion in this case is fine, and am glad to
join it.

Sincerely yours,
o
28
Mr. Justice Marshall

Copy to Mr. Justice Harlan
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To: The Chief Justizc
-_— Mr. Justice Black
Mr. Justice Douglas
Mr. Justice Harlan
( MF. Justice Brenman
Mr. Justice Stewart
Mr. Justice Marshall
Mr. Justice Blackmun

1st DRAFT

SUPREME COURT OF THE UNITED STATES "mite, J.
No. 66.—OctoBer TErM, 1970 Circglawd:ug—_—ﬂ;é-?_é—
—_— Recirculated:

George A. Rosenbloom,
Petitioner,
.
Metromedia, Inc.

On Writ of Certiorari to the
United States Court of Ap-
peals for the Third Circuit.

[June —, 1971]
Mg. JusTicE WHITE, concurring in the judgment.

I

Under existing law the First Amendment is deemed
to permit recoveries for damaging falsehoods published
about publie officials or public figures only if the defama-
tion is knowingly or recklessly false. But until today the
First Amendment has not been thought to prevent citi-
zens who are neither public officials nor public figures
from recovering damages for defamation upon proving
publication of a false statement injurious to their repu-

~4ation. - There.-has been no-necessity.to.show. deliberate
falsehood, recklessness, or even negligence.

The Court has now decided that the First Amendment
requires further restrictions on state defamation laws.

T MR. Jus¢icE BRENNAN and two other members of the
Court would require proof of knowing or reckless mis-
representation of the facts whenever the publication
concerns a subject of legitimate public interest, even
though the target is a “private” citizen. Only residual
areas would remain in which a lower degree of proof
would obtain.

Three other members of the Court also agree that
private reputation has enjoyed too much protection and
the media too little. But in the interest of protecting
reputation, they would not roll back state laws so far.

SSTION0D 40 XavVidI‘1 “NOISIAIt[ J.dI)IDSIiEVH JAL 40 SNOILDATIOD HHI WOdd qdDdNA0ddTA




| To: The Chier Justise
- ) Mr, Justice Black
Mr. Justice Douglas
Mr, Justice Harlan
L. Justice Brennan
_ Mr. Justice Stewart

. i 5 . .
‘ ‘,Ll | Mr, Justice Marshall

Mr. Justice Blackmyn

2nd DRAFT
SUPREME COURT OF THE UNITED STAT®S™*> *-

Circulatced;

No. 66.—OctoBer TERM, 1970 ,
Recirculated: & —-2 -7/

George A. Rosenbloom,
Petitioner,
. v.
Metromedia, Inc.

On Writ of Certiorari to the
United States Court of Ap-
peals for the Third Cirecuit.

[June —, 1971]

MRr. JusTice WHITE, concurring in the judgment.

I

Under existing law the First Amendment is deemed
to permit recoveries for damaging falsehoods published
about public officials or public figures only if the defama-
tion is knowingly or recklessly false. But until today the
First Amendment has not been thought to prevent citi-
zens who are neither public officials nor public figures
from recovering damages for defamation upon proving
publication of a false statement injurious to their repu-
tation. There has been no necessity to show deliberate

" Talsehood, recklessness, or even negligence. '

The Court has now decided that the First Amendment
requires further restrictions on state defamation laws.
Mg. JusTice BRENNAN and two other members of the
Court would require proof of .knowing or reckless mis-
representation of the facts whenever the publication
concerns a subject of legitimate public interest, even
though the target is a “private” citizen. Only residual
areas would remain in which a lower degree of proof
would obtain.

Three other members of the Court also agree that
private reputation has enjoyed too much protection and
the media too little. But in the interest of protecting
reputation, they would not roll back state laws so far.
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2nd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 66.—OcrtoBer TERM, 1970

George A. Rosenbloom.
Petitioner,
v.

On Writ of Certiorari to the
TUnited States Court of Ap-

yeals for the Third Circuit.
Metromedia, Ine. !

[May —, 1971]

MRr. Justice MaArRsHALL, dissenting.

Here, unlike the other cases involving the New York
Times* doctrine, we are dealing with an individual who
held no public office, who had not taken part in any
public controversy, and who lived an obscure private
life.* George Rosenbloom. before the events and reports
of the events involved here, was just one of the millions
of Americans who live their lives in obscurity.

The protection of the reputation of such ancnymous
persons “from unjustified invasion and wrongful hurt
reflects no more than our basic concept of the essential
dignity and worth of every human being—a coneept at
the root of any decent system of ordered liberty.” Rosen-
blatt v. Baer, 383 U. S. 75, 92 (1966) (STEWART, J., con-
curring). But the concept of a citizenry informed by
a free and unfettered press is also basie to our system of
ordered liberty. Here these two essential and funda-
mental values conflict.

I

The Court has attempted to resolve the conflict by cre-
ating a conditional constitutional privilege for defama-
tion published in connection with an event that is found

L New York Times v. Sullivan, 376 U. S. 254 (1964).

zSee, ¢. g., Associated Press v. Walker, 388 U. 8. 130 (1967);
Curtis Pub. Co. v. Butts, 388 U. 8. 130 (1967); Beckley Newspaper
Corp. v. Hanks, 389 U. 8. S1 (1967); Greenbelt Publ. Assn. v.
Bresler, 3908 U. 8. 6 (1970); Rosenblatt v. Baer, 383 U. 3. 75 (1960).
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3rd DRAFT
SUPREME COURT OF THE UNITED STATES

No. 66.—OcroBer TerRM, 1970

George A. Rosenbloom,
Petitioner,
v.

On Writ of Certiorari to the
United States Court of Ap-

Is for the Third Circuit.
Metromedia, Inc. peals for the Third Cir

[May —, 1971]

MR. JusTicE MARSHALL, dissenting.

Here, unlike the other cases involving the New York
Times' doctrine, we are dealing with an individual who
held no public office. who had not taken part in any
public controversy, and who lived an obscure private
life.* George Rosenbloom, before the events and reports
of the events involved here, was just one of the millions
of Americans who live their lives in obscurity.

The protection of the reputation of such anonymous
persons “from unjustified invasion and wrongful hurt
reflects no more than our basic concept of the essential
dignity and worth of every humman being—a concept at
the root of any decent system of ordered liberty.” Rosen-
blatt v. Baer, 383 U. S. 75, 92 (1966) (STEWART, J., con-
curring). But the concept of a citizenry informed by
a free and unfettered press is also basic to our system of
ordered liberty. Here these two essential and funda-
mental values conflict.

I

The Court has attempted to resolve the conflict by cre-
ating a conditional constitutional privilege for defama-
tion published in connection with an event that is found

1 New York Times v. Sullivan, 376 U. S. 254 (1964).

2 See, e. g., Associated Press v. Walker, 38§ U. S. 130 (1967);
Curtis Pub. Co. v. Butts, 388 U. S. 130 (1967); Beckley Newspaper
Corp. v. Hanks, 389 U. 8. 81 (1967): Greenbelt Publ. Assn. v.
Bresler, 398 U. S. 6 (1970) ; Rosenblatt v. Baer, 383 U. 8. 75 (1966)..
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1k =Mr. Justice Bremnan
7 Mr. Justice Stewart

4th DRAFT Mr. Justice White

Mr. Justice Blackmun
SUPREME COURT OF THE UNITED STATES

From: Marshall, J.

Circulateq: MAY 19 1971

On Writ of Certiorari to tR§¢irculated:
United States Court of Ap-
peals for the Third Circuit.

No. 66.—OctoBer TErRM, 1970

George A. Rosenbloom,
Petitioner,
..
Metromedia, Ine.

[May —, 1971]

ATT0D TAL WO¥d @IdNA0UATA

MR. JusTicE M ARSHALL, with whom MR. JUSTICE STEW-
ART joins, dissenting.

Here, unlike the other cases involving the New York
Times? doctrine, we are dealing with an individual who
held no public office, who had not taken part in any
public controversy, and who lived an obscure private
life.2 George Rosenbloom, before the events and reports
of the events involved here, was just one of the millions
of Americans who live their lives in obscurity.

The protection of the reputation of such anonymous
persons “from unjustified invasion and wrongful hurt
reflects no more than our basic concept of the essential

dignity ~and worth ‘of -every human being—a concept at
the root of any decent system of ordered liberty.” Rosen-
blatt v. Baer, 383 U. S. 75, 92 (1966) (STEWART, J., con-
curring). But the concept of a citizenry informed by
a free and unfettered press is also basie to our system of
ordered liberty. Here these two essential and funda-
mental values conflict.
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I

The Court has attempted to resolve the conflict by cre-
ating a conditional constitutional privilege for defama-

1 New York Times v. Sullivan, 376 U. S. 254 (1964).

2See, e. ¢., Associated Press v. Walker, 388 U. 8. 130 (1967);
Curtis Pub. Co. v. Butts, 388 U. S. 130 (1967); Beckley Newspaper
Corp. v. Hanks, 389 U. 8. 81 (1967); Greenbelt Publ. Assn. v.
Bresler, 398 U. S. 6 (1970) ; Rosenblatt v. Baer, 383 U.S. 75 (1966).
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Mr,
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Mr,

Mr,

Chief Justice
Justice Black
Justice Douglas
Justice Harlan
Justice Brennan
Justice Stewart
Justice White

sth DRAFT Mr. Justice Blackmun

SUPREME COURT OF THE UNITED STATESron: arshaii, g, g
No. 66.—Octosr Tery, 1970 Lirculated m—-_.é

George A. Rosenbloom, | Re‘-‘iI‘CUIatedzMA){_z_ﬁ__%a

On Writ of Certiorari to the
United States Court of Ap-
peals for the Third Circuit.

- Petitioner,
v.

Metromedia, Inec.
[June —, 1971]

MR. JusTiCE MARSHALL, with whom MR. JusTIiCE STEW-
ART joins, dissenting.

Here, unlike the other cases involving the New York
Times* doetrine, we are dealing with an individual who
held no public office, who had not taken part in any
public controversy. and who lived an obscure private
life.: George Rosenbloom, before the events and reports
of the events involved here, was just one of the millions
of Americans who live their lives in obscurity.

The protection of the reputation of such anonymous
persons “from unjustified invasion and wrongful hurt

dignity and worth of every human being—a concept at
the root of any decent system of ordered liberty.” Rosen-
blatt v. Baer, 383 U. S. 75, 92 (1966) (STEWART, J., con-
curring). But the concept of .a citizenry informed by
a free and unfettered press is also basic to our system of
ordered liberty. Here these two essential and funda-
mental values conflict.

I

The Court has attempted to resolve the conflict by ere-
ating a conditional constitutional privilege for defama-

1 New York Times v. Sullivan, 376 U. S. 254 (1964).

2 See, e. g., Associated Press v. Walker, 388 U. S. 130 (1967):
Curtis Pub. Co. v. Butts, 388 U. S. 130 (1967); Beclley Newspaper
Corp. v. Hanks, 389 U. S. 81 (1967); Greenbelt Publ. Assn. v.
Bresler, 398 U. S. 6 (1970) ; Rosenblatt v. Baer, 383 U. S. 75 (1966).

-

- pofiects no-more ‘than our basic concept of the essential
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SUPREME COURT OF THE UNITED STATESz: Marshaii,

No. 66.—OctoBer TeERM, 1970

George A. Rosenbloom,
Petitioner,
v.

Metromedia, Ine.

[June —, 1971]

On Writ of Certiorari to the
United States Court of Ap-
peals for the Third Circuit.

MRg. JusTiCE MARSHALL, with whom MR. JUSTICE STEW-
ART joins, dissenting.

Here, unlike the other cases involving the New York
Times* doctrine, we are dealing with an individual who
held no public office, who had not taken part in any
public controversy, and who lived an obscure private
life.* George Rosenbloom, before the events and reports
of the events involved here, was just one of the millions
of Americans who live their lives in obscurity.

The protection of the reputation of such anonymous
persons “from unjustified invasion and wrongful hurt

> reflects: no-more -than-our- basie-coneept -of -the-essential

dignity and worth of every human being—a concept at
the root of any decent system of ordered liberty.” Rosen-
blatt v. Baer, 383 U. S. 75, 92 (1966) (STEWART, J., con-
curring). But the concept of a_citizenry informed by
a free and unfettered press is also basic to our system of
ordered liberty. Here these two essential and funda-

mental values conflict.
I

The plurality has attempted to resolve the conflict by
creating a conditional constitutional privilege for defama-

1 New York Times v. Sullivan, 376 U. S. 254 (1964).

2See, e. g., Associated Press v. Walker, 388 U. S. 130 (1967);
Curtis Pub. Co. v. Butts, 388 U. S. 130 (1967); Beckley Newspaper
Corp. v. Hanks, 389 U. S. 81 (1967); Greenbelt Publ. Assn. v.
Bresler, 398 U. 8. 6 (1970) ; Rosenblatt v. Baer, 383 U. 8. 75 (1966).

Circulated:

Recirculated :ALUN 1 1971

Black
Douglas
Harlan
Brennan
Stewart
White
Blackmun

J.
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— " To: The Chief Justice

Mr., Justice Black

} Mr. Justice Douglas

F' Mr. Justice Harlan

Mr. Justice Brennan

. . /Mr. Justice Stewart
Mr, Justice White

7th DRAFT Mr. Justice Blackmun
SUPREME COURT OF THE UNITED STATBSn: warsna1z, 7.
No. 66.-~—0croBER TERM, 1970 ~ Circulatea:

Recir :
George A. Rosenbloom, culatea: JUN.1.__ 1971

" On Writ of Certiorari to the
Petitioner, .
¢ v United States Court of Ap-
) eals for the Third Circuit.
Metromedia, Inc. P

[June —, 1971]

MER. JUsTICE MARSHALL, with whom MR. JusTICE STEW-
ART joins, dissenting.

Here, unlike the other cases involving the New York
Times* doctrine, we are dealing with an individual who
held no public office, who had not taken part in any
public controversy, and who lived an obscure private
life.? George Rosenbloom, before the events and reports
of the events involved here, was just one of the millions.
of Americans who live their lives in obscurity.

The protection of the reputation of such anonymous
persons “from unjustified invasion and wrongful hurt

... rellects .no nore .than-eur-basie-eoncept-of -the -espential
dignity and worth of every human being—a concept at
the root of any decent system of ordered liberty.” Rosen-
blatt v. Baer, 383 U. S. 75, 92 (1966) (STEWART, J., con-
curring). But the concept of a citizenry informed by
a free and unfettered press is also basic to our system of’
ordered liberty. Here these two essential and funda-
mental values conflict.

:
)
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I

The plurality has attempted to resolve the conflict by
creating a conditional constitutional privilege for defama-

1 New York Times v. Sullivan, 376 U. S. 254 (1964).

2 See, e. ¢., Associated Press v. Walker, 388 U. S. 130 (1967);
Curtis Pub. Co. v. Butts, 388 U. 8. 130 (1967); Beclley Newspaper-
Corp. v. Hanks, 3890 U. S. 81 (1967); Greenbelt Publ. Assn. v.
Bresler, 398 U. 8. 6 (1970) ; Rosenblatt v. Baer, 383 U. S. 75 (1966) ..
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‘ | Supreme Qonrt of the Hnited States
Washington, B. . 20543

GHAMBERS OF
JUSTICE HARRY A. BLACKMUN

March 22, 1971

Re: No. 66 - Rosenbloom v. Metromedia, Inc.

Dear Bill:

I fully understand your concern about not having had
a response from anyone since the circulation of February 17
other than Mr. Justice Stewart's note that he intends to write
a dissenting opinion.

I am about ready to join you, but have the mild res-
ervations about the opinion mentioned below. I thought for a
time of using Mr. Justice Black's device of agreeing "with
substantially all that is said in the opinion, ' but have con-
cluded that it is better to point out the areas which trouble
me. They are:

l. On page 11, I am not sure that I could join the
first seven lines of the second paragraph. I suspect I am not
an absolutist so far as the First Amendment is concerned,
and I am not sure that the First Amendment is the corner-
stone of our government. It is important, but there are
others, If those seven lines could be omitted, I would be
happier. ’

2. On page 21, the second sentence of the para-
graph beginning on that page bothers me somewhat, This,
of course, is the heart of your opinion, The sentence as
written is unlimited so far as the identity of a defendant is
concerned. If it could be confined to an action ''against a
defendant which qualifies as a genuine segment of the com-
munications media' or some language to this general effect,
I believe I would be satisfied. I am disinclined to have the
central sentence of the opinion left completely wide open at
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this point, for I feel there is still some room for the operation
of state libel laws against private individuals or non-genuine
segments of the media. At least I feel we need not go so far
in the present context.

My vote, of course, is subject to what will be forth-
coming in the dissent. I suspect, however, that I am fairly
firm for affirmance.

-

' Sinc_:erel?,

Mr., Justice Brennan
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Supreme Qonrt of the Hirited States
Washington, B. €. 20543

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

March 23, 1971

Re: No. 66 - Rosenbloom v. Metromedia, Inc.

-

Dear Bill:
I have your note of March 23. With those changes,
I am ready to go along. This is subject, of course, to the

usual reservation about what any dissent may have to offer.

Sincerely,
Nervms——— l

Mr. Justice Brennan

g
(=]
=
c
g
2
:!
gf’:
l;a
.mf
Q
H.
=
=]
=
©n
[=]
=]
§
a
-]
=
2~}
-]
-]
Pt
<
~
%)
-
=]
=
)
Pt
E
<
=)
>
)
=)
=
g
]
n



Srpreme Gonrt of the Hnited States
?ﬁwlﬁnsfm B. ¢ zo5u3

CHAMBERS OF
JUSTICE HARRY A. BLACKMUN

March 29, 1971

Re: No. 66 - Rosenbloom v. Metromedia, Inc.

-

Dear Bill:
Please join me in your recirculation of
March 25,7 This concurrence is necessarily subject

to the usual reservation about what the forthcoming
dissent contains.

Sincerely,

dr

Mr. Justice Brennan

cc: The Conference
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