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Supreme Qonrt of the Hnited States
Washington, B, ¢. 20543

CHAMBERS OF
JUSTICE HUGO L. BLACK March 30’ 1971

Dear Bill,
Per Curiam
Re: No, 5247 - Johnson v, U. S.

I agree.
Sincerely,

7S

H. L. B.

Mr, Justice Brennan
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March 30, 1971

Desr Bill:

In No. 5247 - Johmnson v. U. 8., I
sedf you & note saying it was OK with ae
to diemiss the writ as improvidently granted.

8ince then Potter Stewart has
circulated his disaent, Az I indicated
in Conference reversal on the Jackson ground
was peraniasible in ay view,

Sinee¢ he has exposed the problea,
I will jeoin him reather than those who dismias
a8 improvidently granted.

We Qs Do

Hr. Justice Brennan
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1 jola your per cariam.
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Re:

Dear Bill:
My, Justice Breanan
CC: The Conference




to: The Lnlel vuwe=--
Mr. Justice Black

Mr. Justice Douglas E
Mr. Justice Harlan ]
Mr. Justice Stewart 8
Mr. Justice White b
~ Mr. Justice Marshall g
Mr. Justice Blackmun . =
!
- ; g
\ rrom: Brennan, Je ‘ 2
. ’;1_5\-;£;d:_,___§_:__3‘.f_;__—l_l___ E
1st DRAFT a
Vv:y.")\; [ T S )  re— o
SUPREME COURT OF THE UNITED STATES F
£
No. 5247.—OctoBer TeErM, 1970 g
g,
Barrington Joseph Johunson,} On Writ of Certiorari to the + Y
Petitioner, United States Court of 7-
. Appeals for the District i']
United States. of Columbia. b
[April -, 1971] E
<
Per Curiam. { BS
The petition for writ of certiorari is dismissed as im-~ i E
providently granted. -t
! =
Tae CHIEF JUSTICE took no part in the consideration {I” 3
or decision of this case. ' i 0
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To: The Chief Justice
Mr. Justice Black

T Tasd T e N
Nr., Juztiecn Douglas

1st DRAFT L
SUPREME COURT OF THE UNITED STATES

From: Stewart, J.

NO. 5247 — 'R TERM, 1970 d 4 '
No. 5247.—OcToBER TERM Circulated: MAR 4 U 1971

R R ) et Jlea Ll adel

Barrington Joseph Johnson,) On Writ of Certiomgite-éheateqs.

Petitioner, United States Court of
V. Appeals for the District
United States. of Columbia.

[April —, 1971]

MR. JusTiCE STEWART, dissenting.

In the petitioner’s trial on a charge of rape, the Dis-
trict Judge instructed the jury that it could return a
verdict of guilty with the death penalty. Yet that ver-
dict was constitutionally impermissible in light of this
Court’s decision in United States v. Jackson, 390 U. S.
570. See Bailey v. United States, 405 F. 2d 1352, 1356
and n. 3 (CADC). I think the extreme prejudice aris-
ing from this erroneous instruction requires reversal of
the judgment of conviction and a remand of this case
for a new trial. Cf. Price v. Georgia, 398 U. S. 323,
331-332.
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Mr. Justice Black
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. 2nd DRAFT ;-“ T
SUPREME COURT OF THE UNITED STATES: 7+

i2e Douglas
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No. 5247 —OctoBErR TERM, 1970 From: Stewart, J.

Barrington Joseph Johnson,) On Writ of Certioragii feitated:
Petitioner, United States q%u‘; f

of
v Appeals for the inoplated MAR-_3_O__]9_Z_]_

United States. of Columbia.
[April —, 1971]

MRg. JusTIiCE STEWART, with whom MR. JuUsTicE DOUG---(
LAS joins, dissenting.

In the petitioner’s trial on a charge of rape, the Dis-
trict Judge instructed the jury that it could return a
verdict of guilty with the death penalty. Yet that ver-
dict was constitutionally impermissible in light of this
Court’s decision in United States v. Jackson, 390 U. S.
570. See Bailey v. United States, 405 F. 2d 1352, 1356-
and n. 3 (CADC). I think the extreme prejudice aris-
ing from this erroneous instruction requires reversal of
the judgment of conviction and a remand of this case:
for a new trial. Cf. Price v. Georgia, 398 U. S. 323,
331-332.
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March 30, 1972

e Mo, 5247 ~ ‘ohnson v, United Jtates

Cear Bl
[ am content with the proposed ‘or Curiam
disposal of this case.

Sincerely,

H. A B,

Mr. . ustice Bresnan

ec: The Conference
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