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CHAMBERS OF

JUSTICE H UGO L. BLACK 	 March 30, 1971

Dear Bill,
Per Curiam

Re: No. 5247 - Johnson v. U. S.

I agree.

Since rely,

H. L. B.

Mr. Justice Brennan



0 nson v. U. .  a I
it was OK with me
improvidently granted.

tREPRODUOED FROM THE COLLECTIONS OF THE MANUSCRIPT DIVISIONLIBRARY-OFTONGRES .

'Kroh 30, 1971

Dear Bill:

In No. 55247 -
sand you a note say
to dismiss the writ

hen potter Stever
else	 dissent	 As I indicated
in Conference reversal on the Jackson; ground
was perstissibts in my view.

Since he has exposed the problem
I will	 him rather than those who disstiss
es iapr idently granted.
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to: The utile,.

Mr. Justice Black

Mr. Justice Douglas
Mr. Justice Harlan
Mr. Justice Stewart
Mr. Justice White

./Mr. Justice Marshall

Mr. Justice Blackmun

FT.7)71: Brennan, J.

-
ed	

a
1st DRAFT

SUPREME COURT OF THE UNITED STATES

No. 5247.—OCTOBER TERM, 1970

Barrington Joseph Johnson,
Petitioner,

v.
United States.

On Writ of Certiorari to the
United States Court of
Appeals for the District
of Columbia.

[April —, 1971]

PER CURIAM.
The petition for writ of certiorari is dismissed as im-

providently granted.

THE CHIEF JUSTICE took no part in the consideration
or decision of this case.
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To: The Chief Justice
Mr. Justice Black
Mr. J-!.::(70 1?'..11as

17.1an

1st DRAFT

SUPREME COURT OF THE UNITED STATES
From: Stewart, J.

No. 5247.-OCTOBER TERM, 1970 MARCirculated: U 1971

Barrington Joseph Johnson,
Petitioner,

v.
United States.

On Writ of CertiouAi4g1lated •
United States Court of
Appeals for the District
of Columbia.

[April —, 1971]

MR. JUSTICE STEWART, dissenting.

In the petitioner's trial on a charge of rape, the Dis-
trict Judge instructed the jury that it could return a
verdict of guilty with the death penalty. Yet that ver-
dict was constitutionally impermissible in light of this
Court's decision in United States v. Jackson, 390 U. S.
570. See Bailey v. United States, 405 F. 2d 1352, 1356
and n. 3 (CADC). I think the extreme prejudice aris-
ing from this erroneous instruction requires reversal of
the judgment of conviction and a remand of this case
for a new trial. Cf. Price v. Georgia, 398 U. S. 323,
331-332.



To; The
Mr.
Mr.
Mr.
Mr.

2nd DRAFT

SUPREME COURT OF THE UNITED STATES°

Chief Justice
Justice Black
jt7:7,ico Douglas

Farlan
Drennan

r.Eha11
j-ticc; Inackraual

No. 5247.—OCTOBER TERM, 1970	 From: Stewart, J.

Barrington Joseph Johnson,
Petitioner,

v.
United States.

On Writ of Certiora9iifocti4t, ed: 	

United StatesGigroircouf atedka  3 0 1971 Appeals for the istrict
of Columbia.

[April —, 1971]

MR. JUSTICE STEWART, with whom MR. JUSTICE DOUG- 1

LAS joins, dissenting.
In the petitioner's trial on a charge of rape, the Dis-

trict Judge instructed the jury that it could return a
verdict of guilty with the death penalty. Yet that ver-
dict was constitutionally impermissible in light of this
Court's decision in United States v. Jackson, 390 U. S.
570. See Bailey v. United States, 405 F. 2d 1352, 1356
and n. 3 (CADC). I think the extreme prejudice aris-
ing from this erroneous instruction requires reversal of
the judgment of conviction and a remand of this case
for a new trial. Cf. Price v. Georgia, 398 U. S. 323,„
331-332.
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March 30, 1971

4	 ed

Omer Dint

t UM tout** with tb* prepeood or Curioun

die	 of this too*,

Sitocerolys

H. A. E.

Mrs static* Emma'

owe, The C mato
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