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Supreme ourt of the Ynited Stutes
MWuslington, B. 4. 205%3

CHAMBERS OF
JUSTICE HUGO L. BLACK May 26, 1971

MEMORANDUM FOR THE CONFERENCE

S/
In Re: No, -5145- - Johnson v. Louisiana,

I am concurring in the judgment., (White, J.)

In No. 5338 - Apodaca v. Oregon, I am
agreeing to Justice White!s opinion for the Court.

Sincerely,
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"To: The Chief Justice

Mr. Justice Black
Mr. Justice Harlan

Mr., Justice

Mr, Justice Stewart
Nr. Justice White
Mr. Justice Marshall

4th DRAFT M
SUPREME COURT OF THE UNITED STATES

Nos. 5161 anp 5338.—OctoBER TERM, 1970

Frank Johnson, Appellant,
5161 v.
Louisiana.

On Appeal From the Su-
preme Court of Louisiana..

Robert Apodaca, Harry
Morgan Cooper, Jr., and

On Writ of Certiorari to
James Arnold Madden, the Court of Appeals of

Petitioners, Oregon
5338 ° v. e
Oregon.

[June —, 1971]

MRr. Justice DovuaLas, dissenting.

Appellant in the Louisiana case and petitioners in the
Oregon case were convicted by juries that were less than
unanimous. This procedure is authorized by both the
Louisiana and Oregon Constitutions. Their claim, re-
jected by the majority, is that this procedure is a violation
of their federal constitutional rights. With due respect
to the majority, I dissent from this radical departure from
American traditions.

The Constitution does not mention unanimous juries.
Neither does it mention the presumption of innocence:
nor that guilt must be proven beyond a reasonable doubt
in all eriminal cases. Yet it is almost inconceivable that
anyone would have questioned whether proof beyond a
reasonable doubt was in fact the constitutional standard.
And, indeed, when such a case finally arose we had little-
difficulty disposing of the issue. In re Winship, 397 U. S..
358, 364.
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Frank Johnson. Appellant,
5161 ) 18(:1 Pr Ou Appeal From the Su-

Lomic preme Court of Louisiana.
Louisiaria.

Robert Apodaca, Harry
Morgan Cooper, Jr.. and . S
James Arnold Madden, On Writ of Certiorari to

Petitionors, gle Court of Appeals of
5338 .. regon.
Oregon.

[June —, 1971]

MR. Jrsrice Doveras, with whom Mg, JusTiceE BREN-
NAX concurs, dissenting.

Appellant in the Louisiana case and petitioners in the
Oregon case were conwicted by juries that were less than
unanimous. This procedure is authorized by both the
Louisiana and Owegom Coustitutions. Their claim, re-
jected by the majerity. is that this procedure is a violation
of their federal constitutional rights. With due respect
to the majority, I dissemt from this radical departure from
American traditions.

The Constitution dees not mention unanimous juries.
Neither does it mnentson the presumption of innocence
nor that guilt must be proven heyond a reasonable doubt
in all erimina] cases. Yet it is almost inconceivable that
anyone would hawe gumestioned whether proof beyond a
reasonable doubt was in fact the constitutional standard.
And, indeed, when such a casc finally arose we had little

difficulty disposing of the issue.  In re Winship, 397 U. S.
358, 364.
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h Appellant
g{g?k To nszn, ppetiant, On Appeal From the Su-

.. preme Court of Louisiana.
Louisiana.

Robert Apodaca, Harry \
., and o .
Morgan Cooper, Jr., an On Writ of Certiorari to . ‘
James Arnold Madden, the Court of A s of
Petitioners, e Lourt ot Appeals 0

5338 0. Oregon.
Oregon. & .

[June —, 1971]

MRg. Justick Doucras, with whom MR. JusTICE BREN-
nan and MR. JusTicE MARSHALL concur, dissenting.

Appellant in the Louisiana case and petitioners in the
Oregon case were convicted by juries that were less than
unanimous. This procedure is authorized by both the
Louisiana and Oregon Constitutions. Their claim, re-
jected by the majority, is that this procedure is a violation
of their federal constitutional rights. With due respect
to the majority, I dissent from this radical departure from
American traditions.

The Constitution does not mention unanimous juries.
Neither does it mention the presumption of innocence
nor that guilt must be proven beyond a reasonable doubt
in all criminal cases. Yet it is almost inconceivable that
anyone would have questioned whether proof beyond a
reasonable doubt was in fact the constitutional standard.
And, indeed, when such a case finally arose we had little

difficulty disposing of the issue. In re Winship, 397 U. S.
358, 364.
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To: The Chier Justice
Mr, Justice Black
Mr. Justice Douglas
Mr. Justice Brennan
Mr, Justice Stewart
Mr, Justice White
Mr, Justice Marshalj
Mr. Justice Blackmun

1st DRAFT

m 3 Harlan, J.
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Frank Johnson, Appellant,
5161 V.
Louisiana.

On Appeal From the Su-
preme Court of Louisiana.

Robert Apodaca, Harry
Morgan Cooper, Jr., and

James Arnold Madden On Writ of Certiorari to the

Court of Appeals of

Petitioners, o
“ 5338 .. regon.
' Oregon.

[June —, 1971]

‘Memorandum of Mg. JusTicE HARLAN.

In Johnson v. Louisiana, ante, the Court holds, inter
alia, that jury unanimity is not a requisite of due process
of law under the Fourteenth Amendment. With that
holding I surely agree.* While in a jury case the una-
nimity requirement undoubtedly reinforces the ‘“reason-
able doubt” standard held an essential prerequisite of
due process in I'n re Winship, 397 U. S. 358, 364 (1970),
a State can well conclude as a matter of procedural
due process that judicial instructions, juror oaths, and
procedural mechanisms other than unanimity serve ade-
quately to assure good faith and conscientious applica-

1T also agree with the Court’s conclusion in Part III of its
opinion that the classifications with respect to size of jury and
requisite votes to convict made in the Louisiana constitutional and
statutory provisions before us have a rational basis and therefore
do. not deprive appellant Johnson of equal protection of the laws.
1 cannot, however, join either Parts II or III of the Court’s opinion,
resting as they do on the nonretroactivity of Duncan v. Lowsiana,
391 U. S. 145 (1968). See my dissents in Williams and DeStefano

v. Woods, 392 U. S. 631 (1968).
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No. 5161 anp 5338.—OcroBer TERM, 1970

Frank Johnson, Appellant,

5161 . ..
.U. preme Court of Louisiana.
Louisiana.
Robert Apodaca, Harry

Morgan Cooper, Jr., and

James Arnold Madden On Writ of Certiorari to the

Petitioners, 8011“5 of Appeals of
5338 . regon.
Oregon.

[June —, 1971]

Mgr. Justice HaARLAN concurring in Part IV of the
opinion and the judgment of the Court in No. 5161, and
the judgment of the Court in No. 5338.

In these cases, we are called upon to determine whether
the decisions of Oregon and Louisiana to dispense with
unanimous jury verdicts in the trial of felonies violates
federal constitutional rights secured by either the Due
Process Clause or the Equal Protection Clause of the
Fourteenth Amendment. In Duncan v. Louisiana, 391
U. S. 145 (1968), the Court held, over my dissent, that
the Sixth Amendment right to trial by jury was funda-
mental to the Anglo-American scheme of ordered liberty
and hence an appropriate candidate for “selective incor-
poration” into the Due Process Clause of the Fourteenth
Amendment. In Duncan, supra, at 158 n. 30, and later

in Baldwin v. New York, 399 U. 8. 66 (1970), the Court
made it clear that its “incorporation” holding required
uniformity in state and federal criminal jury practice.
Then in Williams v. Florida, 399 U. S. 78 (1970), the
Court held that the Sixth Amendment does not require-
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Supreme Qonrt of the Hnited Stutes
Washington, B. €. 20513

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR.

May 217, 1971

RE: Nos. 5161 & 5338 - Johnson v. Louisiana
and Apodaca, et al. v. Oregon

Dear Bill:

Please join me in your dissent in the

above. I'm adding a few words of my own.

-Sincerely

Mr. Justice Douglas

cc: The Conference
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o ~ © -— Mr. Justice Black
/ Mr. J-sitice Douglas
Mr. Justice Harlan

Mr. Justics Stewart

Mr. Jus 3 thite
Mr. Jusiice HMarchall
Mr. Justice Dlocihnun
1st DRAFT
Preve s oo J.
SUPREME COURT OF THE UNITED STATES
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Nos. 5161 anp 5338 —OcroBer TeRM, 1970 .

Frank Johnson, Appellant,
5;6}1] ° 1s;))n ppetial On Appeal From the Su-

.. preme Court of Louisiana.
Louisiana.

Robert Apodaca, Harry

Morgan Cooper, Jr., and

James Arnold Madden,|On Writ of Certiorari to
Petitioners "t the Court of Appeals of

5338 ». Oregon.

Oregon.
[June —, 1971]

Mg. JusticE BRENNAN, dissenting.

I can add only a few words to the opinion of my Brother
Dovuagras, which I have joined. Emotions may run high
at criminal trials. Although we can fairly demand that
jurors be neutral until they have begun to hear evidence,
it would surpass our power to command that they remain
unmoved by the evidence that unfolds before them.
What this means is that jurors will often enter the jury
deliberations with strong opinions on the merits of the
case. If at that time a sufficient majority is available
to reach a verdict, those jurors in the majority will have
nothing but their own common sense to restrain them
from returning a verdict before they have fairly con-
sidered the positions of jurors who would reach a different
conclusion. Even giving all reasonable leeway to legis-
lative judgment in such matters, I think it simply ignores
reality to imagine that most jurors in these circumstances
would or even could fairly weigh the arguments opposing
their position.

LIBRARY “OF "CONGRESS®\,
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Nos. 5161 anxp 5338.—Octoser TerM, 19707

Frank Joh s A 11 t,
rank Johnson, Appetiant,) Appeal From the Su-

1 . . .
5161 'v. preme Court of Louisiana.
Louisiana.
Robert Apodaca, Harry

Morgan Cooper, Jr., and

James Arnold Madden, On Writ of Certiorari to

the Court of Appeals of

Petitioners, Or
5338 v. regon.
Oregon.

[June —, 1971]

Mgr. JusTicE BRENNAN, dissenting.

I can add only a few words to the opinions of my
Brothers Doucras and StewarT, which I have joined.
Emotions may run high at eriminal trials. Although we
can fairly demand that jurors be neutral until they have
begun to hear evidence, it would surpass our power to
command that they remain unmoved by the evidence that
unfolds before them. What this means is that jurors
will often enter the jury deliberations with strong opin-
ions on the merits of the case. If at that time a sufficient
majority is available to reach a verdict, those jurors in
the majority will have nothing but their own common
sense to restrain them from returning a verdict before
they have fairly considered the positions of jurors who
would reach a different conclusion. Even giving all rea-
sonable leeway to legislative judgment in such matters, I
think it simply ignores reality to imagine that most jurors
in these circumstances would or even could fairly weigh
the arguments opposing their position.
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Apodaca dissent to follow, Tor The Chief Justice

Mr. Justiee Black
P.S. Mr, Justice Douglas
Mr. Justice Harlan
Mr. Justice Brennan
Mr. Justice White
Mr. Justice Marshall

Mr, Justi 1
1st DRAFT ¢¢ Blackmun

SUPREME COURT OF THE UNITED STABESa: stevert, J.
Circulated: JUN 91971

- " No. 5161.—Octoer TErRM, 1970

Frank Joh Appellant Recirculated: .
e ns?(jn, ppefiant On Appeal From the Su-

. preme Court of Louisiana.
Louisiana.

[June —, 1971]

M-g. JusTicE STEWART, dissenting.

1 would reverse the judgment of the Supreme Court of
Louisiana for the reasons stated in my dissenting opinion
in Apodaca v. Oregon, post, p. —. But there is another
issue in this case, and I cannot let the Court’s disposition
of it go unchallenged.

Before dawn on the morning of January 20, 1968, six
police officers armed with shotguns appeared at the ap-
pellant’s home for the purpose of arresting him. They
entered the house, searched it, found the appellant in
his bedroom, and there arrested him. They allowed him
to get dressed, and then handcuffed him and took him to
police headquarters. The police possessed neither an
arrest nor a search warrant. The officer in charge of the
raid later testified that there was “no reason” why the
police had failed to obtain a warrant, and the record
shows that they had possessed the information on which
the arrest was based for two days before the arrest was.
made.

One of the first principles of Fourth Amendment law
is that a warrantless entry by government officers into a
person’s home is unconstitutional unless the entry falls
within one of the specifically defined and limited excep-
tional situations where judicial decisions have recognized
that exigent circumstances make it unnecessary to obtain
a warrant. See Camara v. Municipal Court, 387 U. S.
523, 528-529, and cases there cited. No such exceptional
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' Mr.
SUPREME COURT OF THE UNITED STATES- Justice Blackmuy

No. 5161.—OctoBer TeRM, 1970 From: Stewart, J

Frank Johnson, Appellant, Circulateqd:

_ On Appeal From the Su-
v preme Court of LRvsitr@ulateq JUN 1 0 1971

————

" Louisiana.
[June —, 1971]
MR. JusTICE STEWART, dissenting.

I

Louisiana was not constitutionally required to provide
a jury trial in this case. DeStefano v. Woods, 392 U. S.
631. . But the State having accorded such a trial, I think,
for the reasons stated in Part I of my dissenting opinion
in Apodaca v. Oregon, ante, the Constitution required
the jury’s verdict to be unanimous. I would, therefore,
reverse the judgment of conviction.

1I

But there is another issue in this case, and 1 cannot
let the Court’s disposition of it go unchallenged.

Before dawn on the morning of January 20, 1968, six
police officers armed with shotguns appeared at the ap-
pellant’s home for the purpose of arresting him. They
entered the house, searched it, found the appellant in
his bedroom, and there arrested him. They allowed him
to get dressed, and then handcuffed him and took him to
police headquarters. The police possessed neither an
arrest nor a search warrant. The officer in charge of the
raid later testified that there was “no reason” why the
police had failed to obtain a warrant, and the record
shows that they had possessed the information on which
the arrest was based for two days before the arrest was

made.
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Frank Joh Appellant
rank Johnson, Appelant,| Appeal From the Su-

v. ..
preme Court of Louisiana.

Louilsiana.

[June —, 1971]

Mg. JusTicE STEWART, with whom MR. JusticeE Doue-

vas and MR. JusTice BRENNAN join, dissenting.

Louisiana was not constitutionally required to provide
a jury trial in this case under DeStefano v. Woods, 392
U. S. 631. But the State having accorded such a trial, I
believe, for the reasons stated in Part I of my dissenting
opinion in Apodaca v. Oregon, post, that the Constitution

required the jury’s verdict to be unanimous.
therefore, reverse the judgment of conviction.

I would,

e
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SUPREME COURT OF THE UNITED STATES:cq:

No. 5161.—OcroBer Trra, 1970

Frank Johnson, Appellant,

v On Appeal From the Su-

. preme Court of Louisiana.
Louisiana.

[May —, 1971]

Mr. Justice WHITE delivered the opinion of the
Court.

Under both the Louisiana Constitution and Code of
Criminal Procedure, criminal cases in which the punish-
ment may be at hard labor are tried by a jury of five,
with a unanimous verdict required; where punishment is
necessarily at hard labor, a jury of 12 is provided but a
verdict may be rendered by nine out of the 12 jurors; in
capital cases, there are 12 jurors, all of whom must concur
in the verdict.! The principal question in this case is

1 La. Const. Art. VII, § 41, provides:

“Section 41. The Legislature shall provide for the election and
drawing of competent and intelligent jurors for the trial of civil and
criminal cases; provided, however, that no woman shall be drawn
for jury service unless she shall have previously filed with the clerk
of the District Court a written declaration of her desire to be subject
to such service. All cases in which the punishment may not be at
hard labor shall, until otherwise provided by law, be tried by the
judge without a jury. Cases, in which the punishment may be at
hard labor, shall be tried by a jury of five, all of whom must concur
to render a verdict; cases, in which the punishment is necessarily at
hard labor, by a jury of twelve, nine of whom must concur to render
a verdict; cases in which the punishment may be eapital, by a jury
of twelve, all of whom must concur to render a verdict.”

La. Code Crim. Proc. Art. 782 provides:

“Cases in which the punishment may be capital shall be tried by
a jury of twelve jurors, all of whom must concur to render a verdict.
Cases In which the punishment is necessarily at hard labor shall be
tried by a jury composed of twelve jurors, nine of whom must con-

o mps= 2 L
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Frank Johnson, Appellant,

v On Appeal From the Su-

.. preme Court of Louisiana.
Louisiana.

[{May —, 1971]

Mr. Justice WHITE delivered the opinion of the
Court.

Under both the Louisiana Constitution and Code of
Criminal Procedure, criminal cases in which the punish-
ment may be at hard labor are tried by a jury of five,
with a unanimous verdict required; where punishment is
necessarily at hard labor, a jury of 12 is provided but a
verdict may be rendered by nine out of the 12 jurors; in
capital cases, there are 12 jurors, all of whom must concur
in the verdiet.! The principal question in this case is

1 La. Const. Art. VII, § 41, provides:

“Section 41. The Legislature shall provide for the election and
drawing of competent and intelligent jurors for the trial of civil and
criminal cases; provided, however, that no woman shall be drawn
for jury service unless she shall have previously filed with the clerk
of the District Court a written declaration of her desire to be subject
to such service. All cases in which the punishment may not be at
hard labor shall, until otherwise provided by law, be tried by the
judge without a jury. Cases, in which the punishment may be at
hard labor, shall be tried by a jury of five, all of whom must concur
to render a verdict; cases, in which the punishment is necessarily at
hard labor, by a jury of twelve, nine of whom must concur to render
a verdict; cases in which the punishment may be capital, by a jury
of twelve, all of whom must concur to render a verdict.”

La. Code Crim. Proc. Art. 782 provides:

“Cases in which the punishment may be capital shall be tried by
a jury of twelve jurors, all of whom must concur to render a verdict.
Cases in which the punishment is necessarily at hard labor shall be
tried by a jury composed of twelve jurors, nine of whom must con-
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No. 5161.—OcToBer TrrM, 1970

Frank Johnson, Appellant,

v On Appeal From the Su-

.. preme Court of Louisiana.
Louisiana.
[June —, 1971]

Mr. Justice WHITE delivered the opinion of the
Court.

Under both the Louisiana Constitution and Code of

Criminal Procedure, criminal cases in which the punish-
ment may be at hard labor are tried by a jury of five,
with a unanimous verdict required; where punishment is
necessarily at hard labor, a jury of 12 is provided but a
verdict may be rendered by nine out of the 12 jurors; in
capital cases, there are 12 jurors, all of whom must concur
in the verdict.* The principal question in this case is

1 La. Const. Art. VII, § 41, provides:

“Section 41. The Legislature shall provide for the election and
drawing of competent and intelligent jurors for the trial of civil and
criminal cases; provided, however, that no woman shall be drawn
for jury service unless she shall have previously filed with the clerk
of the District Court a written declaration of her desire to be subject
to such service. All cases in which the punishment may not be at

hard labor shall, until otherwise provided by law, be tried by the:

judge without a jury. Cases, in which the punishment may be at

hard labor, shall be tried by a jury of five, all of whom must concur-

to render a verdict; cases, in which the punishment is necessarily at

hard labor, by a jury of twelve, nine of whom must concur to render:

a verdict; cases in which the punishment may be capital, by a jury
of twelve, all of whom must concur to render a verdict.”

La. Code Crim. Proc. Art. 782 provides:

“Cases in which the punishment may be capital shall be tried by
a jury of twelve jurors, all of whom must concur to render a verdict.
Cases in which the punishment is necessarily at hard labor shall be

tried by a jury composed of twelve jurors, nine of whom must con--
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CHAMBERS OF .
JUSTICE THURGOOD MARSHALL June 18, 1971

Re: No. 5161 - Johnson v. Louisiana B
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Dear Potter:

- Please join me in your dissent.
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To: The Chief Justice 1

® Mr. Justice Black %
) Mr. Justice Douglas

Mr, Justice Harlan
Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White o
Mr. Justice Marshall l/ X

~
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SUPREME COURT OF THE UNITED STATEY ™ 7+
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Nos. 5161 anp 5338 —OctoBER TERM, 1970 8
Recimenlat-ade. o

X

Frgnk Johnson, Appellant, On Appeal From the Su- “
5161 . .. -
.. preme Court of Louisiana. o

Louisiana. =

&

Robert Apodaca, Harry ‘W
Morgan Cooper, Jr., and 7

James Arnold Madden On Writ of Certiorari te

Petitioners, gle Court of Appeals of
5338 v, regon.
Oregon.

[June —, 1971]

Mg. JUsTICE BLACKMUN. ‘

I join the Court’s opinion and judgment in each of
these cases. I-add only the comment, which should be
obvious and should not need saying, that in so doing I :
do not imply that I regard a State’s split verdict system 4
as a wise one. My vote means only that I cannot con- |
clude that the system is constitutionally offensive. Were
I a legislator, I would disfavor it as a matter of policy;

TAIQ LATEDSANVIN AHX

o

) B

my task here, however, is not to pursue and strike down A; N
what happens to impress me as undesirable legislative .j
policy. *

I do not hesitate to say, either, that a system employ-
ing a 7-5 standard, rather than a 9-3 or 75% minimum,
would afford me great difficulty. As MR. JusTicE WHITE ;
points out, ante, p. 6, “a substantial majority of the “
jury” were convinced. That is all that is before us here.
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