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CHAMBERS OF
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MEMORANDUM TO THE CONFERENCE:

Enclosed my dissent in the above. In some form

it will be incorporated by reference in my dissent on the

merits in Coolidge although I do not intend to write there,

Regards,
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To: Mr. Justice Black
" Mr. Justice Deuglas /
Mr. Justice Harlan
Mr. Justice Brennan
Mr. Justice Stewart
Mr., Justice Vhite
ir. Justice iarshall
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No. 301 -- Bivens v. Six Unknown Named Agents of Federal Bureau

of Narcotics

MR. CHIEF JUSTICE BURGER, dissenting.

I dissent from today's holding which judicially creates a damage r«

not provided for by the Constitution and not enacted by Congress. We wou._.

more surely preserve the important values of the doctrine of separation of

powers -- and perhaps get a better result -- by recomme«nding a solution to th
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Congress as the branch of government in which the Constitution has vested the

legislative power. Legislation is the business of the Congress, and it h :

facilities and competence for that task -- as we do not.

This case has significance far beyond its facts and its holding: I =

than fifty-five years this Court has enforced a rule under which evidence

SSTAINOD 40 Auvdg ity ¢

undoubted reliability and probative value has been suppressed and excluc. .

from criminal cases whenever it was obtained in violation of the Constiti:.

Weeks v. United States, 232 U.S. 383 (1914); Bo%d v. United States, 116 U.S.

616, 633 (1886) (dictum.) This rule was extended to the states in Mapp v. Ohic
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CHAMBERS OF May 25, 1971

THE CHIEF JUSTICE

No. 301 - Bivens v. Six Unknown Named Agents of Federal
Bureau of Narcotics

MEMORANDUM TO THE CONFERENCE:

I contemplate adding the attached as an Appendix to my

dissenting opinion in the above.

Regards,
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To: Mr., Justice Black

2
(, ) 3) q} Q} 7} 3} 9} ”, (1’ ,3 . Mr. Justice Douglas ¥~

ice Harlan

Mr. Just

Mr. Justice Erennan

Yr. Jucti Stewart

Nr. Ju> White
1st DRAFT Mr. Jus

SUPREME COURT OF THE UNITED STATES

Froms: Ths Caisl Jusiic

No. 301.—OctoBer TerM, 1970

—_— Circulated:
Webster Bivens, Petitioner, JuN 1 1 1971

. On Writ of Cergigsamcybated:
' the United States Court

of Appeals for the Sec-

ond Circuit.

Six Unknown Named Agents
of Federal Bureau of
Narcotics.

[June —, 1971]

Mg. CHIEF JUsTIicE BURGER, dissenting.
I dissent from today’s holding which judicially creates
a damage remedy not provided for by the Constitution
and not enacted by Congress. We would more surely
preserve the important values of the doctrine of separa-
tion of powers—and perhaps get a better result—Dby rec-
ommending a solution to the Congress as the branch of
government in which the Constitution has vested the
legislative power. Legislation is the business of the
Congress, and it has the facilities and competence for that
task—as we do not. Professor Thayer, speaking of the !
limits on judicial power, albeit in another context, had
this to say: '’
“And if it be true that the holders of legislative ]
power are careless or evil, yet the constitutional duty
of the court remains untouched; it cannot rightly
attempt to protect the people, by undertaking a
function not its own. On the other hand, by adher-
ing rigidly to its own duty, the court will help, as
nothing else can, to fix the spot where the respon-
sibility lies, and to bring down on the precise locality

LI, Thayer, O. Holmes, & F. Frankrurter, John Marshall §7-S3.
(Phoeuix ed. 1967).
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Recirculated: JUN 1 1971
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On Writ of Certiorari to !

v the United States Court
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Six Unknown Named Agents
of Federal Bureau of
Narcotics.
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[June 21, 1971]

Mgr. CHIEF JusticE BURGER, dissenting.

I dissent from today’s holding which judicially creates
a damage remedy not provided for by the Constitution
and not enacted by Congress. We would more surely
preserve the important values of the doctrine of separa-
tion of powers—and perhaps get a better result—by rec-
ommending a solution to the Congress as the branch of
government in which the Constitution has vested the
legislative power. Legislation is the business of the
Congress, and it has the facilities and competence for that
task—as we do not. Professor Thayer, speaking of the
limits on judicial power, albeit in another context, had
this to say:?

“And if it be true that the holders of legislative
power are careless or evil, yet the constitutional duty
of the court remains untouched; it cannot rightly
attempt to protect the people, by undertaking a
function not its own. On the other hand, by adher-
ing rigidly to its own duty, the court will help, as
nothing else can, to fix the spot where the respon-
sibility lies, and to bring down on the precise locality
the thunderbolt of popular condemnation. . . . For

STSIAIQ TARIOSANVIN B L

1J. Thayer, O. Holmes, & F. Frankfurter, John Marshall 8788
(Phoenix ed. 1967).
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%g . yMfir. Justice Douslas
/ Mr, Justice Earlan
Mr., Justi

Mr. Justi

Mr, Just
Mr. Just
Mr. Justi

To: The Chief Justice

Q0 o

1st DRAFT
SUPREME COURT OF THE UNITED STATESou: Biack, TMAR 1

Circulated:

No. 301.—OcToBer TEerM, 1070

Recirculated:

Webster Bivens, Petitioner, . , . .
On Writ of Certiorari to

N - | the United States Court
Six Unknown Namer Ag;znts of Appeals for the Sec-
of Fedgal Btlreatx 0 ond Circuit.
Narcotics.

[March —, 1971}

Mr, JusTice Brack, dissenting.

In my opinion for the Court in Bell v. Hood, 327 U. 8.
673 (1046), we did as the Court states, reserve the ques-
tion whether an unreasonable search made by a federal

officer in violation of the Fourth Amendment gives the

SL\LQ f’*"— OQ_H"‘J' a federal cause of action for damages against the

S 2 — A officers making the search. There can be no doubt that
such a search could legislatively be made the premise for

_.___—-———-—-—‘// an action for damages. Congress has of course created
a federal ecause of action for persons deprived of their
federal constitutional rights by state officials acting under

Congress could like-

the color of state law or custom.”*
wise create a remedy against federal officials who exceed

the bounds of constitutional restraints in the perform-
ance of their duties. But the point of this case and the
fatal weakness in the Court’s judgment is that neither

Congress nor the State of New York has enacted legisla-

tion creating such a right of action. For us to do so is,

#Every person who, under color of any statute, ordinnnce, regula-
tion, eustom, or usage, of any State or Territory, subjects, or causes
to be subjeeted, any eirizen of the Unired Srates or other per=on with-
in the jurisdiction thereot 1o the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws, zhall be liable
to the party injured in an aetion at law, suit in equity, or other

proper proceeding for redresz.” 42 U, S, C. §1983 (1964).
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) Mr, Justice Harlan
\ Mr. Justice Brennan

. (ZV)' Mr. Justice Stewart,

Mr. Justice White

Mr. Justice Marshall |

Mr. Justics Biackmun

2nd DRAFT From: Black, J.

SUPREME COURT OF THE UNITED STATESulatea:

MAY 1 ¢ 1371

Recirculated:

No. 301.—OcroBER TERM, 1970

Webster Bivens, Petitioner,

) . . .
v On Writ of Certiorart to

Six Unknown N LA the United States Court
Six Unknown Named Agentsy Appeals for the See-

of Federal Bureau of ond Cireuit. : 5o
Narcotics.

[May —, 1971]

Mgr. JusTice Brack, dissenting.

In my opinion for the Court in Bell v. Hood, 327 U. 8.
678 (1946), we did as the Court states, reserve the ques-
tion whether an unreasonable search made by a federal
officer in violation of the Fourth Amendment gives the
subject of the search a federal cause of action for damages
against the officers making the search. There can be no
doubt that Congress could create a federal cause of action
for damages for an unreasonable search in violation of the
Fourth Amendment. Although Congress has created
such a federal cause of action against state officials acting
under color of state law,' it has never created such a
cause of action against federal officials. If it wanted to
do so, Congress could, of course, create a remedy against
federal officials who violate the Fourth Amendment in
the performance of their duties. But the point of this
case and the fatal weakness in the Court’s judgment is
that neither Congress nor the State of New York has.

1 “Every person who, under color of any statute, ordinance. regula-
tion, custom, or usage, of any State or Territory, subjects, or causes
to be subjected, any citizen of the United States or other person with-
in the jurisdiction thereof to the deprivation of any rights, privileges,

 or immunities secured by the Constitution and laws, shall be liable
to the party injured in an action at law, suit in equity, or other
proper proceeding for redress.” 42 U. S. C. § 1983 (1964).
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March 11, 1971

Dear Bill:
In No. 30) ~ Bivens v,
8ix Agents, please join me,

w" 0.‘ Dc

Mr. mztice Brennan
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To: The Chief Justice
Mr. Justice Black

7
e N C
Mr. Justice Douglas '
Mr. Justice Brennan Rk
'\ /} Mr. Justice Stewart ‘ |

L Mr. Justice White ’
N Mr. Justice Marshalll :}
‘a\\ Mr. Justice Blackmun i
N 1
\ N 2nd DRAFT b

SUPREME COURT OF THE UNITED STATHES Hartan, J.
Circulate&‘.'_u,ﬂ_,,z 19 71

Recirculated:

No. 301.—OctoBer TrErRM, 1970

Webster Bivens, Petitioner,

v On Writ of Certiorari to

the United States Court
of Appeals for the Sec-
ond Circuit. ’

Six Unknown Named Agents
of Federal Bureau of
Narcotics.
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[June —, 1971]

Mg. JusticE HARLAN, concurring in the result.

My initial view of this case was that the Court of
Appeals was correct in dismissing the complaint, but i
for reasons stated in this opinion I am now persuaded to
the contrary. Accordingly, T join in the judgment of
reversal.

Petitioner alleged, in his suit in the District Court for
the Eastern District of New York, that the defendants,
federal agents acting under color of federal law, subjected
him to a search and seizure contravening the require-
ments of the Fourth Amendment. He sought damages '
in the amount of $15,000 from each of the agents. Fed- ‘ ‘
eral jurisdiction was claimed, inter alia,* under 28 U. S. C. y -
§ 1331 (a) which provides: ‘-

“The district courts shall have original jurisdiction
of all civil actions wherein the matter in controversy
exceeds the sum or value of $10,000, exclusive of
interests and costs, and arises under the Constitution,
laws, or treaties of the United States.”

SIAIQ LATIDSOANVIA il

1 Petitioner also asserted federal jurisdiction under 42 U. S. C. }
§1983and 28 U. 8. C. § 1343 (3),and 28 U.S. C. § 1343 (4). Neither J
}

|
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will support federal jurisdiction over the claim. Sece Bivens v. Sir
Unknown Named Agents, 409 F. 2d 718, 720 n. 1 (CA2 1969).
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1st DRAFT Mr.

SUPREME COURT OF THE UNITED STATES

Chief Justice

Justice

Justice Dougla .~

Justice
Justice
Justice
Justice

Black

Harlan
Stewar-
White
Marsha ..

Justice Blackm .-

From: Breunan, J.

No. 301.—OctosEr TERM. 1970

Webster Bivens, Petitioner.
Z/‘u - . Al
. \ | ~ the United States Court
Six Unknown Namet Ag;’ntb of Appeals for the Sec-
of Fe(le:ral Bureau 0 ond Cireuit.
Narcotics.

[ March —, 1971]

Mr. JusTicE BrExxaN delivered the opinion of the
Court.
The Tourth Amendment provides that
“The right of the people to be secure in their per-
sons. houses, papers, and effeets, against unreasonable

124

searches and seiznres, shall not be violated . . . .

In Bell v. Hood, 327 U. 8. 678 (1046), we rescerved the
question whether violation of that command by a fed-
eral agent acting under color of his authority gives rise
to a cause of action for damages consequent upon his
uncounstitutional conduet. Today we hold that 1t does.

This case has its origin in an arrest and search carried
out on the morning of November 26, 1965. Petitoner’s
complaint alleged that on the day respondents. agents of
the Federal Burecau of Narcotics acting under claim of
federal authority, entered his apartment and arrested him
for alleged narvcoties violations. The agents manacled
petitioner in front of his wife and children, and threatened
to arrest the entire family. They searched the apart-
ment from stem to stern. Thereafter petitioner was
taken to the federal courthouse in Brooklyn. where he
was interrogated, booked, and subjected to a visual strip

search.

Circulateq; 3 ~ I~ 71
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"The Chief Justice
Mr. Justice Black
Mr., Justice Douglas

Mr. Justice Stewart
Mr, Justice White
Mr. Justice Marshall\—" '
Mr. Justice Blackmun

- d DRAFT From: Breunan, J.

e
irculated:

SUPREME COURT OF THE UNITED STAT

Recircula*«d :,,_S__—Zé;L

No. 301.—OctoBER TErRM, 1970

Webster Bivens, Petitioner,

v On Writ of Certiorari to

the United States Court
of Appeals for the Sec-
ond Circuit,

Six Unknown Named Agents
of Federal Bureau of
Narcotics.

[March —, 1971]

Court.
The Fourth Amendment provides that

“The right of the people to be secure in their per-
sons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated . . . .”

In Bell v. Hood, 327 U. S. 678 (1946), we reserved the
question whether violation of that command by a fed-
eral agent acting under color of his authority gives rise
to a cause of action for damages consequent upon his
unconstitutional conduct. Today we hold that it does.
This case has its origin in an arrest and search carried
out on the morning of November 26, 1965. Petitioner’s
complaint alleged that on that day respondents, agents of \
the Federal Bureau of Narcotics acting under claim of
federal authority, entered his apartment and arrested him
for alleged narcotics violations. The agents manacled
petitioner in front of his wife and children, and threatened
to arrest the entire family. They searched the apart-
ment from stem to stern. Thereafter petitioner was
taken to the federal courthouse in Brooklyn, where he

was interrogated, booked, and subjected to a visual strip
search.

Mr. Justice Harlan -

ONOLLD™TTI0D dHL WOdd aID1aoddad

Mg. JusticE BrenNAN delivered the opinion of the l !
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Supreme Gmut of the United Stutes

\/ i Waslhington, B. (. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

March 11, 1971

No. 301, Bivens v. Six Unknown Agents

O INOLLD™TTOD HHL WOddA aIdNAoYdT

Dear Bill, ?g

I am glad to join your opinion for the E

Court in this case. é

w

R 2

Sincerely yours, .~

9, 5

74, .

‘ L / E

ﬁ' ) a2

Mr. Justice Brennan

Copies to the Conference
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Supreme Gonrt of thye Ynited States
Waslhingten, D. ¢. 20513

CHAMBERS OF

JUSTICE THURGOOD MARSHALL March 15, 1971 -
Re: No. 301 ~ Bivens v. Six Unknown Named Agents
Dear BRill:

Please join me.
Sincerely,

A

7 e—

T.M.

Mr. Justice Brennan

cc: The Conference
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20! The Chief Justice
Mr. Justice Black

ist DRAFT

SUPREME COURT OF THE UNITED STATES:"===, J. |
- Sirgulotod: S/O?_i/7/
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No. 301.—OcroBer Tera, 1970
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Webster Bivens, Petitioner, . . .
"1 On Writ of Certiorari to

. ‘ U\'v iy the United States Court
Six Unknown Named Agents | & Appeals for the Sec-
of Fe(l§F31 Brueau of ond Circuit.
Narcotics.

[March —, 1971]

Mg, JusTice BrackMmuN, dissenting.

I. too, dissent. I do so largely for the reasons expressed
in Chief Judge Lumbard’s thoughtful and scholarly opin-
ion for the Court of Appeals. But I also feel that the
judicial legislation, which the Court by its opinion today
concededly is effectuating. opens the door for another
avalanche of new federal cases. Whenever a suspect
imagines, or chooses to assert, that a Fourth Amendment
right has been violated. he will now immediately sue the
federal officer in federal court. This will tend to stultify
proper law enforcement and to make the day’s labor for
the honest and conscientious officer even more onerous
and more critical. Why the Court moves in this direc-~
tion at this time of our history, I do not know. The
Fourth Amendment was adopted in 1791, and in all the
intervening years the Court has not seen fit to take this
step. Other remedies for the truly aggrieved person are
available and always have been.
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Mr. Justice Douglas
‘ WMr. Justice Harlan

Mr. Justice Brennan
Mr. Justice Stewart
Mr. Jastice White
Mr., Justice Marshall
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Circulateds:.
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No. 301.—Octoser TrrM, 1970

Webster Bivens, Petitioner, . . .
v On Writ of Certiorari to
) ) the United States Court
Six Unknown Named Agents °

of Appeals for the Sec-
of Federal Bureau of ond Circuit.
Narcoties.
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[June —, 1971]

Mke. Justice Brackmun, dissenting.

T, too, dissent. I do so largely for the reasons expressed .
.in Chief Judge Lumbard’s thoughtful and scholarly opin- :
ion for the Court of Appeals. But I also feel that the
judicial legislation, which the Court by its opinion today
concededly is effectuating, opens the door for another
avalanche of new federal cases. Whenever a suspect
‘imagines, or chooses to assert, that a Fourth Amendment
right has been violated, he will now immediately sue the
federal officer in federal court. This will tend to stultify
proper law enforcement and to make the day’s labor for
the honest and conscientious officer even more onerous
and more eritical. Why the Court moves in this direc-
tion at this time of our history, I do not know. The
Fourth Amendment was adopted in 1791, and in all the
intervening yeai§neither the Congress nor the Court has
seen fit to take this step. I had thought that for the
truly aggrieved person other quite adequate remedies
have always been available. If not, it is the Congress

STSIAIQ LATIOSONVIN 3dL

and not this Court that should act.
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