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CHAMBERS Or	 4

THE CHIEF JUSTICE
January 11, 1971

Re: No. 26 -  Groppi v. Wisconsin 

MEMORANDUM TO THE CONFERENCE:

Please note that Mr. Justice Black has reassigned the
above case to Mr. Justice Stewart.



Aixitreme (Court of tIvAtitrb Mateo
Atoititt#tott, 	 Q. 2rig4g

CHAMBERS OF

THE CHIEF JUSTICE January 22, 1971

MEMORANDUM TO THE CONFERENCE:

Re: No. 26 --  Groppi v. Wisconsin 

I note that Justice Stewart has now altered his opinion to direct

a remand. This may lead Justice Black to change his dissent to con-

currence. I will join both Justices Black and Blackmun and if time

permits today I will add a few words or see if one of them will embrace

my few words.

Regards,
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SUPREME COURT OF THE UNITED eSTATES

No. 26.—OCTOBER TERM, 1970

James Edmund Groppi,
Appellant,

v.

State of Wisconsin. 

On Appeal From the Supreme'
Court of Wisconsin.

[January —, 1971]

MR. JUSTICE BLACK, dissenting.
I dissent from the Court's vacation of the judgment

of conviction. I agree, of course, that this appellant is
entitled to trial before an impartial jury. This right is
guaranteed by the Sixth Amendment and made binding
on the States by the Fourteenth. Ante, at —. Parker
v. Gladden, 385 U. S. 363 (1966) ; See also Adamson v.
California, 332 U. S. 46, 68 (1947) (dissenting opinion of
MR. JUSTICE BLACK).

As the Wisconsin Supreme Court suggested, the right
to trial before an impartial jury can be protected in many
ways: by granting a continuance until community pas-
sions subside; by challenging jurors for cause and by
preemptory challenges during voir dire proceedings.
But it simply cannot be said that the right to trial by
an impartial jury must nece/arily include a right to
change of venue. It may or may not be wiser to imple-
ment the Sixth Amendment by a change of venue AMOR
provision, but in my view, the Constitution does not
require it. If the usual devices for protection of the
Sixth Amendment right to trial by an impartial jury are
insufficient, the defendant can always be given a new
trial on the grounds of jury prejudice.

The Court suggests that Rideau v. Louisiana, 373 U. S.
723 (1963), controls the disposition of this case. But
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CHAMBERS OF

JUSTICE WM. J. BRENNAN, JR.

RE: No. 26 - Groppi v. Wisconsin

Dear Potter:

. I think this is very good indeed and

I am happy to join it.
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To: The Chief Justice

Mr. Justice Black
Mr. Justice Douglas
Yr. Justice Harlan
(-Mr. Jusice .,rennan

2

SUPREME COURT OF THE UNITED STATES

No. 26.-OCTOBER TERM, 1970
Fror.: St	 J. J.

:deculatCir	 JAN 1 4 1971   
James Edmund Groppi,

Appellant,
v.

State of 'Wisconsin. 

On Appeal From fl818-F 1.Milied:

Court of Wisconsin. 

[January —, 1971]

MR. JUSTICE STEWART delivered the opinion of the
Court.

On August 31, 1967, during a period of civil disturb-
ances in Milwaukee, Wisconsin, the appellant, a Roman
Catholic priest, was arrested in that city on a charge of
resisting arrest. Under Wisconsin law that offense is
a misdemeanor, punishable by a fine of not more than
MOO or imprisonment in the county jail for not more than
one year, or both.' After a series of continuances, the
appellant was brought to trial before a jury in a Mil-
waukee County court on February 8, 1968. The first
morning of the trial was occupied with qualifying the
jurors, during the course of which the appellant exhausted
all of his peremptory challenges.' The trial then pro-
ceeded, and at its conclusion the jury convicted the apel-
lant as charged.

Prior to the trial, counsel for the appellant filed a mo-
tion for a change of venue from Milwaukee County "to
a county where community prejudice against this de-
fendant does not exist and where an impartial jury trial

1 "Whoeyer knowingly resists or obstructs an officer while such
officer is doing any act in his official capacity and with lawful
authority, may be fined not more than $500 or imprisoned not
more than one year in county jail or both." Wis. Stat. § 946.41 (1)
(1967).

2 Apparently no transcript was made of the voir dire proceedings.
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SUPREME COURT OF THE UNITED STATES

j.
NO. 26.-OCTOBER TERM, 1970

James Edmund Groppi,
Appellant,

v.
State of Wisconsin.

JAN 1 8 1971
rovil a ec

On Appeal From the-Slipreme
t i

Court of Wisconsin.

[January —, 1971]

MR. JUSTICE STEWART delivered the opinion of the
Court.

On August 31, 1967, during a period of civil disturb-
ances in Milwaukee, Wisconsin, the appellant, a Roman
Catholic priest, was arrested in that city on a charge of
resisting arrest. Under 'Wisconsin law that offense is
a misdemeanor, punishable by a fine of not more than
$500 or imprisonment in the county jail for not more than
one year, or both.' After a series of continuances, the
appellant was brought to trial before a jury in a Mil-
waukee County court on February 8, 1968. The first
morning of the trial was occupied with qualifying the
jurors, during the course of which the appellant exhausted
all of his peremptory challenges. z The trial then pro-
ceeded, and at its conclusion the jury convicted the apel-
lant as charged.

Prior to the trial, counsel for the appellant filed a mo-
tion for a change of venue from Milwaukee County "to
a county where community prejudice against this de-
fendant does not exist and where an impartial jury trial

1 "Whoever knowingly resists or obstructs an officer while such
officer is doing any act in his official capacity and with lawful
authority, may be fined not more than $500 or imprisoned not
more than one year in county jail or both." Wis. Stat. § 946.41 (1)
(1967).

Apparently no transcript was made of the voir dire proceedings.
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Ric Ro. 26 Oroppi v. Wiseonsin

Dear Potter:

Please join no in your opinion

in thi t case.
Sincerely

B.B.W.

ce S►rt

cc: Tbe Conference
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CHAMBERS OF

JUSTICE THURGOOD MARSHALL January 21, 1971

Re: No. 26 - Groppi v. Wisconsin 

Dear Potter:

Please join me.

Sincerely,

Mr. Justice Stewart

cc: The Conference



January 111. 1971

Rs: N	 6 G ppi Ift isconsin 

Dear Potter:
If you do not mind too much, I believe that I shall

write in concurrence. I hope to have this in your hands on
later than 'Wednesday.

In view of the contents el footnote 13 in your opinion.
do you think it would be lavisablo to "vacate" rather than to
"rovoree" Om Wisconsin ceurVe judgment? I may be ever.
technical hem bet this vas Om *was* employed in Coleman
v.	 which is cited in footnote 13.

Sincerely,

li. A. 13 .

Mr. Justice Stewart

cc: The Conforeace
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rz■Mr. Justice White
Mr. Justice Marshall

SUPREME COURT OF THE UNITELP ISTATESirmun, J.

?/7 /NO. 26.—OCTOBER TERM, 1970 
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Recirculated: 	
James Edmund Groppi,	 t

Appellant,	 i On Appeal From the Supreme
v.	 Court of Wisconsin.

State of 'Wisconsin.

[January —, 1971]

MR. JUSTICE BLACKMUN, concurring.
I join in the Court's judgment that this conviction of

Father Groppi must be vacated and the case remanded
for further proceedings. In so doing, however, I feel
compelled to make the following observations:

1. The basic issue, it seems to me, is whether the de-
fendant received a fair trial, not whether, as a matter of
abstract constitutional law, he was entitled to a change
of venue in a Wisconsin misdemeanor prosecution in
1968.

2. A fair trial, of course, is fundamental. No one dis-
putes that. As the Court points out in footnote 12 of its
opinion, this principle of English-American jurisprudence
was evolved prior to the embodiment of the treasured
concepts of an impartial jury in the Sixth Amendment
and of due process in the Fifth and Fourteenth.

3. If the defense believes that a fair trial is unlikely
because of community prejudice, that is a matter for
proof by the defense, and, when proved, should consti-
tutionally warrant, and indeed demand, a change of venue
in any case, whether the prosecution be for a felony or
for a misdemeanor.

4. Thus, I find myself in agreement with the two dis-
senting Justices of the Supreme Court of Wisconsin and
with that court's Chief Justice, in concurring in the
result of the majority opinion, when the three conclude,
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