


| '\/ éb ‘ Supreme Qourt of the Hnited States
Washington, B. €. 20543

CHAMBERS OF
THE CHIEF JUSTICE

January 4, 1971

Re: No. 206 - Harris v. New York
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MEMORANDUM TO THE CONFERENCE:
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Enclosed is proposed opinion affirming the E

New York Court of Appeals on Walder. i §
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Fo: Mr. Justice Black

Mr. Justice Douglas

Mr. Justice Harlan

Mr. Justice Brennan

Mr. Justice Stswart

My, Justice 7 Le

Hr. Justics 3hAall e
Mr. Justice Dlackmun

From: The Chief Justice

JAN 4 1971

No. 206 -- Harris v. New York Recirculated:

Circulated:

MR. CHIEF JUSTICE BURGER delivered the opinion of the Court.

We granted the writ in this case to consider petitioner's claim
that a statement made by him to police under circumstances rendering
it inadmissible to establish the prosecution's case in chief under

Miranda v. Arizona, 384 U.S., 436 (1966), may not be used to impeach

’4 his credibility.

The State of New York charged petitioner in a two-count indict-
‘ment with twice selling heroin to an underco.ver police officer. Ata
subsequent jury triai the officer was the State'sv chief witness, and he
testified as to details of the two sales. A second officer verified
collateral details of the sales, and a third offered testimony about the
chemical analysis of the heroin.

Petitioner was the ohly witness called in defense. He admitted
knowing the undercover police officer but denied a sale on January 4.
He admitted making a.sale of contents of a glassine bag to the officer

on January 6 but claimed it was baking powder and part of a scheme

to defraud the purchaser.
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Supreme Gourt of tye Hirited States
Waslingten, B. §. 20543

January 7, 1971

CHAMBERS OF
THE CHIEF JUSTICE

Re: No. 206 -- Harris v. New York

MEMORANDUM TO THE CONFERENCE:

Enclosed is a slightly revised draft omitting Note 2
and enlarging the closing paragraph.

Regards,
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M /3 MWZZ’;Z To: Mr. JuStice Blao:
: ; - Mr. Justics pon
, WZ%Z . Mr, Jusiics
/ e Justing
. Mo jen T

From: The Chief Justice

Circulated:

" Recirculatzagd :M]

No. 206 -- Harris v. New York

MR. CHIEF JUSTICE BURGER delivered the opinion of the Court.

We granted the writ in this case to consider petitioner's claim
that a statement made by him to police under circumstances rendering
it inadmissible to establish the prosecution's case in chief under

Miranda v. Arizona, 384 U.S. 436 (1966), may not be used to impeach

his credibility.

The State of New York charged petitioner in a two-count indict-
ment with twice selling heroin to an undercover police officer. Ata
subsequent jury trial the officer was the State's chief witness, and he

testified as to details of the two sales. A second officer verified

collateral details of the sales, and a third offered testimony about the

chemical analysis of the heroin.

Petitioner took the stand in his own defense. He admitted knowing j

the undercover police officer but denied a sale on Fanuary 4. He admitted

A
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J‘i ' - Supreme Qonet of the Wnited States
b R Washington, B. §. 20543
CHAMBERS OF '
THE CHIEF JUSTICE February 5, 1971

Re: No. 206 - Harris v. New York

MEMORANDUM TO THE CONFERENCE: .

Enclosed is revised draft in above.

. ‘ ‘ ' o Regards,
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£ .?_' 4 W5 ' To: Mr. Justice Bigeyk

& Mr. Justice Douglas
Mr, Justice Harlan .
Mr, Jungtice Brennan

I‘i?u M , “__ »,M. ~I‘t

Lo

From. -

3rd Draft Circuln ¢ N
Recirculateq: .

T,
No. 206 -- Harris v. New York '

MR. CHIEF JUSTICE BURGER delivered the opinion of the Court.

We granted the writ in this case to consider petitioner's claim that
a statement made by him to police under circumstances rendering it inad-
missible to establish the prosecution's case in chief under Miranda v.
Arizona, 384 U.S. 436 (1966), may not be used to impeach his credibility.

The State of New York charged petitioner in a two-count indictment
with twice selling heroin to an undercover police officer. At a subsequent
jury trial the officer was the State's chief witness, and he testified as to
details of the two sales. A second officerverified collateral details of the
sales, and a third offered testimony aBout the chemical analysis of the
heroin.

Petitioner took the stand in his own defense. He admitted knowing

the undercover police officer but denied a sale on January 4. He admitted
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3rd DRAFT

SUPREME COURT OF THE UNITED STATES

No. 206.—OcroBer TERM, 1970 Circulatu:i.

Recirculated:

Viven Harris, Petitioner,] On Writ of Certiorari to the

v. Court of Appeals of New
State of New York. York.

[February —, 1971]

Mgr. CHier JusTicE BURGER delivered the opinion of
the Court.

We granted the writ in this case to consider petitioner’s
claim that a statement made by him to police under
circumstances rendering it inadmissible to establish the
prosecution’s case in chief under Miranda v. Arizona,
384 U. S. 436 (1966), may not be used to impeach his
credibility.

The State of New York charged petitioner in a two-
count indictment with twice selling heroin to an under-
cover police officer. At a subsequent jury trial the officer
was the State’s chief witness, and he testified as to details
of the two sales. A second officer verified collateral de-
tails of the sales, and a third offered testimony about the
chemical analysis of the heroin.

Petitioner took the stand in his own defense. He ad-
mitted knowing the undercover police officer but denied
a sale on January 4. He admitted making a sale of con-
tents of a glassine bag to the officer on January 6 but
claimed it was baking powder and part of a scheme to
defraud the purchaser.

On cross-examination petitioner was asked seriatim
whether he had made specified statements to the police
immediately following his arrest on January 7—state-
ments that partially contradicted petitioner’s direct testi-
mony at trial. In response to the cross-examination,

Jusitice Black ;
Justice Douglas ‘ *8
Justicae Harlan Part
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- !% ‘J\ L ‘ ; | - Supreme Qourt of the Lnited States
| ‘ Q\ S -~ Washington, B. (. 205%3

CHAMBERS OF
- JUSTICE HUGO L. BLACK

January 5, 1971

. Dear Chief,

Re: No., 206 - Harris v. New York

; : When I voted in Conference on the
} above case, I had forgotten Walder v,
{ . —r e,

United States, 347 U. S. 62 (1954). Since

I agree with you that this case cannot be
distinguished from Walder, I have had to
reflect upon my dissent in that case.

. - ' Upon reflection, 1 have decided that I cannot

join your opinion., Tlease note at the end

. of your opinion, '"Mr, Justice Black dissents, !

- . Sincerel

The Chief Justice

- ¢cc: Members of the Conference
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Supreme Qourt of the United Stutes
Washington, B. §. 20513

CHAMBERS OF

JUSTICE WILLIAM O. DOUGLAS January fifth

1971

Dear Chief:

I have been doubtful in No. 206 --

Harris v. New York. Since I dissented

in Walder, I have finally concluded to
ask you to append to your opinion the

notation "Mr. Justice Douglas dissents.”

J

\,,L‘
William O

The Chief Justice

CC: Mr. Justice Black
Mr. Justice Harlean

Mr. Justice Brennan . g
Mr. Justice Stewart '
Mr. Justice White -

Mr. Justice Marshall

Mr., Justice Blackmun
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February 8, 1971

Dear Chief:

I am giad to joln your opinion,

J. M. R,

The Chief Justice




Supreme Qomet of the Hnited States
- MWashinoton, B, . 20543

CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR.

January 6, 1971

. g

RE: No. 206 - Harris v. New York e

PENS
N

N0 INOLLDZTIOD FHL WOYA aIdAaoddad

Dear Chief:

C¥]

. At confercnce I thought that an affirmance was com-
pelled unless Walder was overruled. On further study I
have come to the view that Walder does not conirol the .
_ - _ __. _case, Indeed, Iread the last paragraph of Felix's opinion !
at 347 U.S. 65 to imply that the defendant's testimony at ‘
trial rzerely denying the elemenis of the charged crime
cannot b~ impeached by illegally obtained ev1dence. Ac-
eordingly, I am .changing my vote anzd will attempt a R
dissent which I hope to circulate shoruy. A

NVIA

SIAIQ LARIOSA
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- Sincerely, - i

The Chief.Justice

“cc: The Conference
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2nd DRAFT Mr.

LLECTIONS MANUSCRIPT DIVISION;

vhief Justice
Justice Black

Justice Douglas
Justice Harlan
Justice Stewart

Justice White

Justice Marshall
Justice Blackmun

SUPREME COURT OF THE UNITED STATES. 5 ..nen, 7.

- - e G 4
No. 206.-—OcrtoBEr TrrM, 1970 Circulated: o/ — <« 7 ~ 7/

Viven Harris, Petitioner,) On Writ of Certiorari e ireunlated:

v, Court of Appeals of New
State of New York. York.

[February —, 1971]

Mgr. Justice BreNNAN, dissenting.

It is conceded that the question-and-answer statement
used to impeach petitioner’s direct testimony was, under
Miranda v. Arizona, 384 U. S. 436 (1966), constitution-
ally inadmissible as part of the State’s direct case against
petitioner. I think that the Constitution also denied
the State the use of the statement on cross-examination
to impeach the credibility of petitioner’s testimony given
in his own defense. The decision in Walder v. United
States, 347 U. S. 62 (1954), is not, as the Court today
holds, “dispositive” to the contrary. Rather, that case
supports my coneclusion.

The State’s case against Harris depended upon the jury
believing the testimony of the undercover agent that
petitioner “sold” the officer heroin on January 4 and again
on January 6. Petitioner took the stand and flatly denied
having sold anything to the officer on January 4. He
countered the officer’s testimony as to the January 6
sale with testimony that he had sold the officer two
glassine bags containing what appeared to be heroin, but
that actually the bags contained only baking powder
intended to deceive the officer in order to obtain $12.
The statement contradicted petitioner’s direct testimony
as to the events of both days. The statement’s version
of the events on January 4 was that the officer had used
petitioner as a middleman to buy some heroin from a
third person with money furnished by the officer. The
version of the events on January 6 was that petitioner

Co
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Mr.
Mr,

3rd DRAFT
SUPREME COURT OF THE UNITED STATES ®

Circulated;

No. 206.—Octoser TErRM, 1970

Viven Harris, Petitioner.} On Writ of Certiorari to the
v Court of Appeals of New

State of New York. York.
[February —, 1971]

MRg. JusTice BRENNaAN, with whomn Mg. JusTice Dove-
LAS joins, dissenting.

Tt is conceded that the question-and-answer statement
used to impeach petitioner’s direct testimony was, under
Miranda v. Arizona, 3834 U. 8. 436 (1966). constitution-
ally inadmissible as part of the State’s direct case against
petitioner. I think that the Constitution also denied
the State the use of the statement on cross-examination
to impeach the credibility of petitioner’s testimony given
in his own defense. The decision in Walder v. United
States, 347 T. S. 62 (1954). is not, as the Court today
holds, “dispositive” to the contrary. Rather, that case
supports my conclusion. 4 o

The State's case against Harris dependent upon the
jury’s belief of the testimony of the undercover agent that
petitioner “sold’ the officer heroin on January 4 and again
on January 6. Petitioner took the stand and flatly denied
having sold anything to the officer on January 4. He
countered the officer’s testimony as to the January 6
sale with testimony that he had sold the officer two
glassine bags coutaining what appeared to be heroin, but
that actually the bags contained only baking powder
intended to decelve the officer in order to obtain $12.
The statement contradicted petitioner’s direct testiimony
as to the events of both davs. The statement’s version
of the events on January 4 was that the officer had used
petitioner as a middleman to buy some heroin from a

Laidds JUSTics
Justice Black
Justice Douglas
Justice Harlan
Justice Stewart
Justice White
Justice Marshal.
Justice Blackmu

rennan, J.
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Tos: The
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

4th DRAFT Mr.

Chief Justice
Justice Black
Justice Douglas
Justice Harlan
Justice Stewart
Justice White

Justice Marshal.
Justice Blackmu:

SUPREME COURT OF THE UNITED STATES grencen, 7.

No. 206.—OctoBER TERM, 1970 Sirculated:
|57
.. . . .. .. Reojrealaiad: l‘_._
Viven Harris, Petitioner,] On Writ of Certiorari to the
v, Court of Appeals of New
State of New York. York.

[February —, 1971]

Meg. Justice BrexxaxN, with whom Mg. Justice Dote-
Las and Mg. Justice MARSHALL join, dissenting.

It is conceded that the question-and-answer statement
used to impeach petitioner's direct testimony was. under
Miranda v. Arizona, 384 U. S. 436 (1966). constitution-
ally inadmissible as part of the State’s direct case against
petitioner. I think that the Coustitution also denied
the State the use of the statement on cross-examination
to impeach the credibility of petitioner’s testimony given
in his own defense. The decision in Walder v. United
States, 347 U. S. 62 (1954). is not, as the Court today
holds. “dispositive” to the contrary. Rather, that case
supports my conclusion.

The State’s case against Harris depended upon the
jury’s belief of the testimony of the undercover agent that
petitioner “sold" the officer heroin on January 4 and again
on January 6. Petitioner took the stand and flatly denied
having sold anything to the officer on January 4. He
countered the officer’s testimony as to the January 6
sale with testimony that he had sold the officer two
glassine bags containing what appeared to be heroin, but
that actually the bags contained only baking powder
intended to deceive the officer in order to obtain $12.
The statement contradicted petitioner’s direct testimony
as to the events of both days. The statement’s version
of the events on January 4 was that the officer had used
petitioner as a middleman to buy some heroin from a
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To: The
Mr.
Mr.
Mr.
Mr,
Mr,
Mr,

5th DRAFT
Mr.,

Chief Justice

Justice
Justice
Justice
Justice
Justice
Justice
Justice

SUPREME COURT OF THE UNITED STATES

Black
Douglas
Harlan
Stewart

Blackmun

From: Breunan, J.

No. 206.—OctoBER TERM, 1970

Circulated:
Viven Harris, Petitioner,] On Writ of Cq;gigﬁ‘%i%ttéx&, Lj (07 [
v. Court of Appeals of New )
State of New York. York.

[February —, 1971]

MR. JusTick BRENNAN, with whom Mg. Justice Douc-
LAs and MR. JusTiCE MARSHALL join, dissenting.

It is conceded that the question-and-answer statement
used to impeach petitioner’s direct testimony was, under
Miranda v. Arizona, 384 U. S. 436 (1966), constitution-
ally inadmissible as part of the State’s direct case against
petitioner. I think that the Constitution also denied
the State the use of the statement on cross-examination
to impeach the credibility of petitioner’s testimony given
in his own defense. The decision in Walder v. United
States, 347 U. 8. 62 (1954), is not, as the Court today
holds, dispositive to the contrary. Rather, that case
supports my coneclusion.

The State’s case against Harris depended upon the
jury’s belief of the testimony of the undercover agent that
petitioner “sold” the officer heroin on January 4 and again
on January 6. Petitioner took the stand and flatly denied
having sold anything to the officer on January 4. He
countered the officer’s testimony as to the January 6
sale with testimony that he had sold the officer two
glassine bags containing what appeared to be heroin, but
that actually the bags contained only baking powder
intended to deceive the officer in order to obtain $12.
The statement contradicted petitioner’s direct testimony
as to the events of both days. The statement’s version
of the events on January 4 was that the officer had used
petitioner as a middleman to buy some heroin from a
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§W¢ Qonrt of the nited States
- Washington, B. €. 20543

JUSTICE POTTER STEWART

January 5, 1971

No. 206 -~ Harris v. New York g

A N0 SNOLLO™TI0D THL WOdA aIDNAOYITI

Dear Chief,

_ I am glad to join your opinion for ! é
the Court in this case. =
. O
Sincerely yours, C E
‘, . B
. ‘ Oa. : N
4 | v %
1] / Pt~ .4

The Chief Justice | »

Copies to the Conference | i
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_ Supvems Gonst of the Hnited States
Washingtan, B. §. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

February 8, 1971

No. 206, Harris v. New York

Dear Chief, ' \

I agree with your opinion in this
case as recirculated February 5, 1971,

Sincerely yours, t
}

,~ . o Ai ,

The Chief Justice

TAIQ LARIDSONVIA L X SNOLLO™TTI0D HL WO¥A aI20a0ddTd
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- Supteme Qourt of tye Fnited States
© Tsshington, B. Q. 20543

‘ . CHAMBERS OF |

; JUSTICE BYRON R.WHITE

January 21, 1971

§ Re: No. 206 - Harrils v. New York

k%oSNOLL)TTTODEﬂlLMKRhIGHDﬂGOHJHH

Dear Chief:

. Please Join me in your circulation of

January 7.

’ . .
i . . ; Sincerely,
i

| /57,»-/

e~ - - ‘ . : -/

STSIATQ LARIOSONVIA L

 The Chief Justice o .

Conies to the Conference - o . l%if
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Supreme Qonrt of the Ynited Stntes
Washington, B, §. 21513
CHAMBERS OF _
JUSTICE THURGOOD MARSHALL January 21, 1971

Re: No. 206 - Harris v. New York

Dear Chief:

AHL N0 SNOILD™TIOD THL WO¥A aA20a0odd™y

I await Bill Brennan's dissent in E
which I might join. At any rate I shall G
&l O
dissent. : . E
: =
' - ' Sincerely | E
o _ _ o
K €’7~.—. s
PR . -~ t‘}
* The Chief Justice o L s e i

¢c: The Conference
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Supreme onrt of He Huited Stutes
Waslhington, B, €. 20513

CHAMBERS OF
JUSTICE THURGOOD MARSHALL February 3, 1971

SNOLLD™TIOD dHL WOYd dIDNaOoddTd

~

Re: No. 206 - Harris v. New York

v g

k)
13

Dear Bill: ’ o

WIS

Please join me in your dissent. ko E
Sincerely, O

o g

~

: !

T.M. ‘%

Y|

7

§ 2

-Mr. Justice Brennan

¢cc: The Conference

“ﬂTYYDDAD‘fnUlVTVonRQ



- Januaryié, 1971

Re: No. 206 - Harris v. New York

Dear Chief:
Moo No.o 200 - arris v. Mew Yk

I like your m in this case because it is short
and to the point. I make the following comments in passing,
md thay are at‘ no paﬂiamr u&gaiﬁcmo:

EONOR AN UM TV SO PR LT Y

1. 1s it true that Harris was the only witness called
in defensa, as you state at the beginning of the third para-
graph of the Gplitan? ilnas Aomenthis, iscpazect. but .note .
from page 5 of the state's brief that the defense ¢ anot
wituskspihuthey Hareissibgfore-the dafendant took the stand
himself. Luther Harris svidently took the Fifth. I have not
locked at the original trial transcriptiand,  thus, am indulging

in some surmise here. The sentence in quution be
changed to "Petitioner took the stand in ' and
would be clearly correct. S/

¢

. 2. Footnote 2 does add som g and indica¥es the
self-sufficienty and awareness of the defendant, On the other
hand, it detracts somewhat from the clearness of the Miranda
violation. Personally, I would reach exactly the same con.

, Wmﬁmvm&m Miranda standards was
:lear snd not made somewhat fuzzy by the excerpt
dummany set forth in footnote 2,

3. I note the forthcoming dissent from Mr, Justice
Brennan. I suspect that there is more than mere denial of
complicity here. Harris was apparently able clearly to re-
member the details of his version of the transactions of

r..

ST
R




. ‘7

January 4 and 6, but could not at all remember anything with
respect to the statement taken from him on January & The
claim of inability to remember, if false, is, I suspect, capable

of being perjurious.
Sincerely, .

kAB

The Chief Justice
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