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i Supreme Gourt of the Pnited States
‘ Washington, B. ¢. 20543

"L cHAmBERs OF -
1. THE CHIEF JUSTICE

August 18, 1970

Re: Tyler v. Washington

MEMORANDUM TO THE CONFERENCE:

I have Justice Douglas' memorandum of August 14 dictated by
telephone to his office.

From what little is presented it appears the movant sought to
present a Witherspoon question to the State Court but Justice
Douglas is probably correct that this claim is merely allegation.

My impression was that the consensus at Conference was to

- ""hold" all death cases until we had disposed of the issues defined

in Maxwell and now set for McGautha and Crampton.

If a "polling" of the Conference were feasible I would refer the
case to you but since that is not practicable except on an informal

- basis it seems to me the view of the Conference -- if I have

evaluated it correctly -~ dictates a stay in this case and I have
80 ordered.
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Supreme Court of the United States
Washington, B. . 20513

CHAMBERS OF Apl‘il 13, 1971

THE CHIEF JUSTICE

S

am——————=

No. 203 ~- Dennis Councle McGautha, v. State of California

No. 204 ~- James Edward Crampton, v. State of Ohio

Dear John:

* Rather than make some comments orally I will put them in
writing to facilitate your evaluation of my reactions to your opinion.

Generally I am in full accord with you and none of my points is
earth-shaking.

(1) - For the reader it will help if your Part "A'", page 2, is
in some way identified as "McGautha's Guilt Trial.'" This would call
for a "B" on page 4 beginning first full paragraph "McG's Penalty trial
and your B on page 8 changed to ""C'" labelled ""Crampton's Trial.#¥

(2) - For me it would also help clarify what is necessarily a
long opinion to add at the end of the last sentence page 7, perhaps as
a new paragraph, something like this:

Two factors concerning McGautha's trial
warrant mention: first, the meticulous charge
of the trial judge part of which is quoted on pages
5 and 6 of this opinion; the second is the dis~
criminating verdict of the jury distinguishing be-
tween the relative culpability of McGautha and
Wilkinson, the co-defendent. Although the law
of Ohic and the instruction of the judge permitted
a death penalty for Wilkinson, the jury, believing
him less blameworthy, failed to vote the extreme
penalty, That the jury was able to make this
choice is not insignificant as a factor undermining
the claimed need for standards, apart from any
constitutional command to that end.
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(3) - It would also help sort out the two cases if after the
first full paragraph, page 8, line four a ''reminder' along the following
lines were inserted.

As we have noted, Crampton's guilt and the
penalty were determined in a single unitary pro-
ceeding. Crampton claims a constitutional right
to separate trials on the issues of guilt and
penalty, along with standards to guide the jury in
fixing the penalty. .

(4) - Under Part II page 12, final sentence on that page, 'I feel
that sentence perhaps gives too much credit to the contention. There is
indeed a superficial or surface appeal to the claim for standards but as a
constitutional claim it is for me essentially a plausible claim for what
might arguably be a better systermn. Our problem is a constitutional one,
of course, and while we seem frequently -- and sometimescorrectly --
to give short shrift to 183 years of history and experience, it would take
much more than the arguments presented to lift this claim above plausibility.

For my part, I would insert ''surface'' between ''undeniable' and
"appeal' at the end of page 12 and then add something along these lines.

We must bear in mind, at the outset, that our
function is not to construct a better system of justice
for the state but narrowly to decide whether a capitgd
verdict without standards for the jury's choice is a
violation of federal due process.

(5) - After the first paragraph concluded at top of page 23 some-
thing along these lines would fill in the contours of the discussion:

We must assume that jurors confronted with the
truly ""awesome responsibility'' of decreeing death for
a fellow human will discuss a variety of factors, many
of which will have been suggested by the evidence or
by the arguments of defense counsel. No one suggests
defense counsel is restricted in what factors he may
advance. For a court to attempt to catalog the appro-
priate factor in this elusive area could inhibit rather
than expand the scope of consideration. No list of
considerations or standards would ever be really

&




""complete' and in the arguments in this case
counsel conceded as much. The infinite variety of
cases and facets to each case would make general
standards either meaningless ''boiler plate'' or a
statement of the obvious which no jury would need.

(6) - Finally, your reference in Part IV, page 36, 12th line
to "American criminology'' might more pointedly be "of the 'infant
science' of criminology.' It surely is "infant' and perhaps more accur-
ately ""embryo."

The final sentence, page 37, could usefully insert, after the
word ''task'!

"'of measuring the state's process by federal
Constitutional standards"

Having said all this I must add that your opinions in these two
difficult cases are painstaking and comprehensive in a high degree.
Most of what I suggest simply rounds out the contours for me. If for
any reason you would prefer my stating these thoughts separately, I
will do so. I venture these ideas to you because of my profound aversion
to multiple opinions. . :
5

Regards,

(

Mr. Justice Harlan

/




Supreme Goumrt of the Hnited States
& ’ - Waslington, B, (. 20543

THE CHIEF JUSTICE April 22, 1971
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Re: No. 203 - McGautha v. California
No. 204 - Crampton v. Ohio

Y

5
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Dear John:

A

I concur in the above.

Regards,
|

Mr., Justice Harlan

[ATQ LATIOSOANVIA

7 4 B

cc: The Conference
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fos The Chief Justice
Mr, Justice Douglas
¥r. Justicoe PFarlan

lir. J: ice Brennan
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SUPREME COURT OF THE UNITED STATES

¥rom: Blask, JWAK 4 1971

Nos. 203 & 204.—OctoBer TerM, 1970

Circulated:

Dennis Councle McGautha Nedo 3.

Petitioner, "I On Writ 8T CErtiorart to th.er—’*—““”'“““
203 v ?uprﬁeme Court of Cali-

ornia.
State of California.

James Edward Crampton,

Petitioner, On Writ of Certiorari to the
204 . Supreme Court of Ohio.

State of Ohio.

[March —, 1971]

MR. Justice Brack, concurring.

I concur in the Court’s judgment and in substantially
all of its opinion. However, in my view, this Court’s
task is not to determine whether the petitioners’ trials
were “fairly conduected.” Ante, at —. The Constitu-
tion grants this Court no power to reverse convictions
because of our personal beliefs that state criminal pro-
cedures are “unfair,” “arbitrary,” “capricious,” ‘“unrea-
sonable,” or “shocking to our conscience.” = See, e. g¢.,
Rochin v. California, 342 U. S. 165, 174 (1952) (BLack,
J., concurring); United States v. Wade, 388 U. S. 218,
243 (1967) (BuAck, J., dissenting and concurring). Our
responsibility is rather to determine whether petitioners
have been denied rights expressly or impliedly guaran-
teed by the Federal Constitution as written. 1 agree
with the Court’s conclusions that the procedures em-
ployed by California and Ohio to determine whether
capital punishment shall be imposed do not offend the
Due Process Clause of the Fourteenth Amendment.
Likewise, I do not believe that petitioners have been
deprived of any other right explicitly or impliedly guar-
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Washington 25, B. ¢.
CHAMBERS OF - . _ Goose Prairie, Washington
JUSTICE WILLIAM O. DOUGLAS 4 August ll'* 1970

Snprente Gonet of the Ynited Stafes

MEMORANDUM TO THE CONFERENCE:

I denied a stay in a death case -- Tyler v, Washington -

execution set for August 25, 1970.

Not a shadow of a Witherspoon question was presented. The

questions of standards and bifurcation do not seem to be in the
case. He presses hard the constitutionality of the death sentence

a question we did not even set for argument. The questions raised

seemed to me to be state questions.

I denied without prejudice as

1 tze some may think that
0% -
McGautha

‘every death case should be held fo But I am of tﬁe

contrary view, though I respect the oppvSed position,
I am circulating this note so that you may be advised

of what is coming your way.

William O, Douglas

The Chief Justice
Mr. Justice Black
Mr., Justice Harlan
Mr., Justice Brennan
Mr. Justice Stewart

"Mr., Justice White g
Mr. Justice Marshallv/////
Mr. Justice Blackmun
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SUPREME COURT OF THE UNITED STATES M

No. 204—OcroBer TErM, 1970

/ v‘»/?/

James Edward Crampton, .
Petitioner, On Writ of Certiorari to the
v Supreme Court of Ohio.

State of Ohio:
[March —, 1971
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M-r. JusTice Dovcras,/dissenting.

In my view the unitary trial which Ohio provides in_
first-degree murder cases does not satisfy the require-
ments of procedural due process under the Fourteenth
Amendment. :

Ohio makes first-degree murder punishable by death
“unless the jury trying the accused recommends mercy,
in which case the punishment shall be imprisonment
for life.” Rev. Code § 2901.01. Petitioner was indicted
and tried for murder in the first degree for the killing of
his wife. His pleas were “not guilty” and ‘“not guilty
by reason of insanity.” ‘

The court, after a psychiatric examination, concluded
that petitioner was sane and set the case for trial before a
jury. The issues of guilt, punishment and insanity were
simultaneously tried and submitted to the jury. ’

Petitioner did not testify at the trial. But a psy-
chiatrist testified on his behalf, offering medical records
of his case from two state hospitals. His mother testi-
fied concerning his childhood, education, and background.

On the issue of punishment the jury was charged:

“You must not be influenced by any consideration
of sympathy or prejudice. It is your duty to care-
fully weigh the evidence, to decide all disputed
questions of fact, to apply the instructions of the
court to your finding, and to render your verdict
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SUPBEME COURT OF THE UNITED STATES
No. 204—OcroBer TerM, 1970

James Edward Crampton,
Petitioner, On Writ of Certiorari to the
v Supreme Court of Ohio.

State of Ohio.
[March —, 1971]

MRg. Justice Dovaras, with whom MR. JusticE BREN-
NAN concurs, dissenting.

In my view the unitary trial which Ohio provides in
first-degree murder cases does not satisfy the require-
ments of procedural due process under the Fourteenth
Amendment.

Ohio makes first-degree murder punishable by death
“unless the jury trying the accused recommends mercy,
in which case the punishment shall be imprisonment
for life.” Rev. Code § 2001.01. Petitioner was indicted
and tried for murder in the first degree for the killing of
his wife. His pleas were “not guilty” and “not guilty
by reason of insanity.”

The court, after a psychiatric examination, concluded

- that petitioner was sane and set the case for trial before a

jury. The issues of guilt, punishment and insanity were

simultaneously tried and submitted to the jury.

" Petitioner did not testify at the trial. But a psy-

chiatrist testified on his behalf, offering medical records

of his case from two state hospitals. His mother testi-

fied concerning his childhood, education, and background.
On the issue of punishment the jury was charged:

“You must not be influenced by any consideration
of sympathy or prejudice. 1t is your duty to care-
fully weigh the evidence, to decide all disputed
questions of fact, to apply the instructions of the

Tk

e

J;‘ %

NOISTAIG LdR4OSNNYIN THL 40 SNOILOITIOO FHL WONH aFONA0NITY

SSIYONOD 40 A¥vEN

IAY




ha,

4’" T
Ath DRAFT

SUPREME COURT OF THE UNITED STATES

No. 204.—OctoBer TErM, 1970

James Edward Crampton, C
Petitioner, On Writ of Certiorari to the
v Supreme Court of Ohio.

State of Ohio.
(}N) [March —, 1971]
\[r. JusTick Dovgras, with whom MR. JusTticE BREN-

t-degree murder cases does not satisfy the require-
fments of procedural due process under the Fourteenth
Amendment.

Ohio makes first-degree murder punishable by death
“unless the jury trying the accused recomimends mercy,
in which case the punishment shall be imprisonment
for life.” Rev. Code § 2901.01. Petitioner was indicted
and tried for murder in the first degree for the killing of
his wife. His pleas ‘were “not guilty” and “not guilty
by reason of insanity.”

The court, after a psychiatric examination, concluded
that petitioner was sane and set the case for trial before a
jury. The issues of guilt, punishment and insanity were
simultaneously tried and submitted to the jury.

Petitioner did not testify at the trial. But a psy-
chiatrist testified on his behalf, offering medical records
of his case from two state hospitals. His mother testi-
fied concerning his childhood, education, and background.

On the issue of punishment the jury was charged:

“You must not be influenced by any consideration
of sympathy or prejudice. It is your duty to care-
fully weigh the evidence, to decide all disputed
questions of faet, to apply the instructions of the
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[%f'c; DRAFT
SUPREME COURT OF THE UNITED STATES

No. 204.—OcroBer TERM, 1970

James Edward Crampton,
Petitioner, On Writ of Certiorari to the
v Supreme Court of Ohio.

State of Ohio.
W [Mmpeh — 1971]

Mgr. JusTice Doucras, with whom Mg. JusticE BREN-
NAN and MR. JusTicE MARSHALL concur, dissenting.

In my view the unitary trial which Ohio provides in
first-degree murder cases does not satisfy the require-
ments of procedural due process under the Fourteenth
Amendment. -

Ohio makes first-degree murder punishable by death
“unless the jury trying the accused recommends mercy,
in which case the punishment shall be imprisonment
for life.” Rev. Code § 2001.01. Petitioner was indicted
and tried for murder in the first degree for the killing of
his wife. His pleas were “not guilty” and “not guilty
by reason of insanity.” '

The court, after a psychiatric examination, concluded
that petitioner was sane and set the case for trial before a
jury. The issues of guilt, punishment and insanity were
simultaneously tried and submitted to the jury.

Petitioner did not testify at the trial. But a psy-
chiatrist testified on his behalf, offering medical records
of his case from two state hospitals. His mother testi-
fied concerning his childhood, education, and background.

On the issue of punishment the jury was charged:

“You must not be influenced by any consideration
of sympathy or prejudice. It is your duty to care-
fully weigh the evidence, to decide all disputed
questions of fact, to apply the instructions of the
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10th DRAFT
SUPREME COURT OF THE UNITED STATES

No. 204.—OCTOBER TERM:,' 1970

James Edward Crampton,
Petitioner, On Writ of Certiorari to the
v Supreme Court of Ohio.

State of Ohio.
[May —, 1971]

Mgr. Justice Doucras, with whom MRg. JusTICE BREN-
NAN and MR. JusTIcE MARSHALL concur, dissenting.

In my view the unitary trial which Ohio provides in
first-degree murder cases does not satisfy the require-
ments of procedural due process under the Fourteenth
Amendment.

Ohio makes first-degree murder punishable by death

“unless the jury trying the accused recommends mercy,

in which case the punishment shall be imprisonment
for life.” Rev. Code § 2901.01. Petitioner was indicted
and tried for murder in the first degree for the killing of
his wife. His pleas were “not guilty” and “not guilty
by reason of insanity.”

The court, after a psychiatric examination, concluded
that petitioner was sane and set the case for trial before a
jury. The issues of guilt, punishment and insanity were:
simultaneously tried and submitted to the jury.

Petitioner did not testify at the trial. But a psy-
chiatrist testified on his behalf, offering medical records
of his case from two state hospitals. His mother testi-
fied concerning his childhood, education, and background..

On the issue of punishment the jury was charged:

“You must not be influenced by any consideration
of sympathy or prejudice. It is your duty to care-
fully weigh the evidence, to decide all disputed
questions of fact, to apply the instructions of the
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SUPREME COURT OF THE UNITED STATES

No. 204.—OctoBER TERM, 1970

James Edward Crampton,
Petitioner,
v, ‘
State of Ohio.

[May —, 1971]

MRg. Justice DouGLas, with whom MR. JusTicE BREN-
NAN and Mg. JusTicE MARSHALL concur, dissenting.

In my view the unitary trial which Ohio provides in
first-degree murder “cases does not satisfy the require-
ments of procedural due process under the Fourteenth
Amendment.

Ohio makes first-degree murder pumehable by death

“unless the jury trying the accused recommends mercy,
in which case the punishment shall be imprisonment
for life.” Rev. Code § 2901.01. Petitioner was indicted
and tried for murder in the first degree for the killing of

On Writ of Certiorari to the
Supreme Court of Ohio.

his wife,

The court, after a psychiatric examination, concluded
that petitioner was sane and set the case for trial before a
jury. The issues of guilt, punishment and insanity were
simultaneously tried and submitted to the jury.

Petitioner did not testify at the trial. But a psy-
chiatrist testified on his behalf, offering medical records
of his case from two state hospitals. His mother testi-
fied concerning his childhood, education, and background.

On the issue of punishment the jury was charged:

“You must not be influenced by any consideration
of sympathy or prejudice. 1t is your duty to care-
fully weigh the evidence, to decide all disputed
questions of fact, to apply the. instructions of the

Vg ]

His pleas were “not gu1lty and “not guilty S
. by reason of insanity.”
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' izth DRAFT
SUPREME COU_RT OF THE UNITED STATES

No. 204.—OctoBEr TERM, 1970

James Edward Crampton, 3¢
Petitioner, On Writ of Certiorari to the S
v Supreme Court of Ohio. ig

o Mt

{e

. State of Ohio. ,
[May -5, 1971]

——

MR. JusticeE Doveras, with whom MR. JusTiCcE BREN-

~AN and MRg. Justice MARSHALL concur, dissenting. g '
‘In my view the unitary trial which Ohio provides.in_ "

first-degree murder cases does not satisfy the require- _

ments of procedural due }Jrocess under the Fourteenth v

Amendment.

Ohio makes first-degree murder punishable by death
“unless the jury trying the accused recommends merey,
in which case the punishment shall be imprisonment _

~Tor life.” JRev. Code §2901.01. Petitioner was indicted
and tried for murder in the first degree for the killing of
his wife. His pleas were “not guilty” and “not guilty
y reason of insanity.”

The court, after a psychiatric examination, concluded _
that petitioner was sane and set the case for trial before a
jury. The issues of guilt, punishment and insanity were
simultaneously tried and submitted to the jury. —

Petitioner did not testify at the trial. But a psy- _
chiatrist testified gn his behalf, offering medical records
of his case from two state hospitals. His mother testi-
fied concerning his childhood, education, and background.

- On the issue of punfshment the jury was charged: ’
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“You must not be influenced by any consideration
of sympathy or prejudice. It is your duty to care- .
- fully weigh the evidence, to decide all disputed
questions of fact, to apply the instructions of the ,

ssaqsnodﬂgo]_\g\iuan ‘

Bt

A 7 <




: To: The Chief Justice
/ Mr. Justice Black
Mr. Justice Harlan -
Mr,. Justice Brennan
Mr. Justice Stewart
Mr. Juctice White
Nr. Justice Mzrshall ,
13th DRAFT Y. Justice Bilackmyn

SUPREME COURT OF THE UNITED STATES

THL WO¥d @IDNA0oddad

- ~w-7as, J.
No. 204.—OctoBer TErM, 1970 A 8
PR - W m— r
L 19
James Edward Crampton, Sestreslan 2 L‘/jfﬂ‘ll‘ ' 53
Petitioner, On Writ of Certiorari to the ok
V. Supreme Court of Ohio. %
State of Ohio. A &
.
[May 3, 1971] | d
Mg. Justice Doucras, with whom MR. JusTicE BREN- | %
~NAN and MR. JusticE MARSHALL concur, dissenting. X E
In my view the unitary trial which Ohio provides in ! Z
first-degree murder cases does not satisfy the require- i R
ments of procedural Due Process under the Fourteenth Q

Amendment,

Ohio makes first-degree murder punishable by death
‘“unless the jury trying the accused recommends mercy,
in which case the punishment shall be imprisonment
for life.” Ohio Rev. Code § 2901.01. Petitioner was in-
dicted and tried for murder in the first degree for the
killing of his wife. His pleas were ‘“not guilty” and
“not guilty by reason of insanity.”

The court, after a psychiatric examination, concluded
that petitioner was sane and set the case for trial before a
jury. The issues of guilt, punishment and insanity were
simultaneously tried and submitted to the jury.

Petitioner did not testify at the trial. But a psy-
chiatrist testified on his behalf, offering medical records
of his case from two state hospitals. His mother testi-
fied concerning his childhood, education, and background.

On the issue of punishment the jury was charged:

“You must not be influenced by any consideration
of sympathy or prejudice. It is your duty to care-
fully weigh the evidence, to decide all disputed
questions of fact, to apply the instructions of the
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3rd DRAFT
SUPREME COURT OF THE UNITED STATES

Nos. 203 & 204.—OctoBer TErRM, 1970

Dennis Councle McGautha,
Petitioner,

203 V.
State of California.

On Writ of Certiorari to the
Supreme Court of Cali-
fornia.

James Edward Crampton,
Petitioner, On Writ of Certiorari to the
204 v Supreme Court of Ohio.

State of Ohio.

[March —, 1971]

Mgr. Justick Harroan delivered the opinion of the
Court.

Petitioners McGautha and Crampton were convicted
of murder in the first degree in the courts of California.
and Ohio respectively and sentenced to death pursuant to-
the statutes of those States. In each case the decision
whether the defendant should live or die was left to the
absolute discretion of the jury. In McGautha’s case the
jury, in accordance with California law, determined pun-
ishment in a separate proceeding following the trial on the
issue of guilt. In Crampton’s case, in accordance with
Ohio law, the jury determined guilt and punishment after:
a single trial and in a single verdict. We granted certi-
orari in the McGautha case limited to the question
whether petitioner’s constitutional rights were infringed
by permitting the jury to impose the death penalty with-
out any governing standards. 398 U. S. 936 (1970). We
granted certiorari in the Crampton case limited to that
same question and to the further question whether the-
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April 21, 1971

Re: Nos. 203 and 204 - McGautha, Crampton

Dear Chief:

As you will see from the enclosed recirculation
én these cases, I have adopted in substance almost all the changes
proposed in your letter of April 13, although with some altera-
tions in phrasing or placement. 1 decided not to modify the
opinion to refer to the excellence of the charge in McGautha's
case and to the absence of any restriction on argument by defense
counsel in either case. Nothing in the opinion turns on either
point, and I feared that explicit reference to them by the Court
might unnecessarily invite future attempts to distinguish these
cases. This danger, of course, would not be presented by
discussion in a concurring opinion on your part, should you
still feel constrained to make such observations separately.

I hope that you may find the changes made in
this circulation acceptable, and am obliged to you for the
suggestions which I think have improved the opinion.

Sincerely,

- OMH

The Chief Justice
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& - CHANGES THROUGHOUT.
MHATOR CHANGES AT 4, |
12,13, 24,38 o+ RAPENDIX. To: The Chief Justice

Mr. Justice Black

Mr. Justice Douglas
Mr. Justice Brennan
Mr. Justice Stewart

2 Mr. Justice White -
. Mr. Justice Marshall
| 4th DRAFT - Mr. Justice Blackmun

SUPREME COURT OF THE UNITED STATES

From: Harlan, J.

MOSNNVIN FHL 40 SNOILOITI00 FHL WONS GIDNA0HIIY

Nos, 203 & 204.—Ocroser TERM, 1970 Circulatedq:

Dennis Councle McGautha, Recirculat edA P R 2 ] 19 71

Petiti On Writ of Certiorari to the

4 etitioner,

Supreme Court of Cali-

203 v fornia

: State of California. ' .
James Edward Crampton,

Petitioner, On Writ of Certiorari to the B
204 v. Supreme Court of Ohio. '
State of Ohio.

[April —, 1971]

Mgr. JusticE HarLaN delivered the opinion of the
Court.

Petitioners McGautha and Crampton were convicted
of murder in the first degree in the courts of California
and Ohio respectively and sentenced to death pursuant to
the statutes of those States. In each case the decision
whether the defendant should live or die was left to the
absolute discretion of the jury. In McGautha’s case the
jury, in accordance with California law, determined pun-
ishment in a separate proceeding following the trial on the
issue of guilt. In Crampton’s case, in accordance with
Ohio law, the jury determined guilt and punishment after
a single trial and in a single verdict. We granted certi-
orari in the McGautha case limited to the question
whether petitioner’s constitutional rights were infringed
by permitting the jury to impose the death penalty with-
out any governing standards. 398 U. S. 936 (1970). We
granted certiorari in the Crampton case limited to that t
same question and to the further question whether the
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STYLISTIC CHANGES THROUGHOUT. To: The Chief Jusiice
SEE PAGES: 24,29, 3/, 33,35 r. Justice 1

Mr. Justice Douglas

Mr. Justice Brennan

Mr. Justice Stewart

Mr. Juctice White

Mr, Justice Marshall ‘
5th DRAFT Mr, Justice Blackmun

SUPREME COURT OF THE UNITED STATES

From: Harlan, J.

Circulated:

e 4 .

APR2T71971

Nos. 203 & 204.—OctoBER TERM, 1970

Dennis Councle McGautha, ) . . irculated:
Petitioner, On Writ of Certiorari 5(? %ﬁgcu ae

203 v, Supljeme Court of Cali-
fornia.

SNOLLOTTIOD THL WO¥d aIdNA0ddad

<

State of California.

James Edward Crampton,
Petitioner, On Writ of Certiorari to the P

204 . Supreme Court of Ohio. “
State of Ohio.

{May —, 1971]

Mr. Justice Harvan delivered the opinion of the :
Court. i

Petitioners McGautha and Crampton were convicted
of murder in the first degree in the courts of California
and Ohio respectively and sentenced to death pursuant to
the statutes of those States. In each case the decision
whether the defendant should live or die was left to the
absolute discretion of the jury. In McGautha’s case the
jury, in accordance with California law, determined pun-
ishment in a separate proceeding following the trial on the
issue of guilt. In Crampton’s case, in accordance with
Ohio law, the jury determined guilt and punishment after
a single trial and in a single verdict. We granted certi-
orari in the McGautha case limited to the question
whether petitioner’s constitutional rights were infringed
by permitting the jury to impose the death penalty with-
out any governing standards. 398 U. 8. 936 (1970). We
granted certiorari in the Crampton case limited to that
same question and to the further question whether the

bar T TDDADY AR AONORESS
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Supreme Qomrt of He United Stutes
Washington, B. §. 205%3

© CHAMBERS OF
JUSTICE WM. J. BRENNAN, JR.

~March 1, 1971

RE: Nos. 203 & 204 - McGautha v. California n
Crampton v. Ohio -

Dear John:

While I am joining Bill Douglas' dissent in Crampton,
I am going to write separately on the standards issue in
both cases. I had hoped I could rest on what I circulated
two years ago but,in light of your treatment, I think I'll
have substantially to expand what I then said.

STSIAIQ LATIOSANVIA AHL XD INOILD™TI0D HHL WO¥d aIdNa0ddayd

' I regret having to hold you up but I hope you'll bear
. with me if this should take me a little time.

Sincerely,

Joul

W.J.B. Jr.

Mr. Justice Harlan

B 7DD ADU AT CONCRERE

-¢¢: The Conference
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CHAMBERS OF ) E; ! g

JUSTICE WM. J. BRENNAN, JR. Ma.rCh 1, 1971 ) i‘. ; Z
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RE: No. 204 - Crampton v. Ohio : ‘3 Az

1. e

Dear Bill: E

This is just formally to ask you to =

i N

: a

join me in your dissent in the above. e

3

o A =

. Sincerely, - <

- : é . ) m
(/’ C / ‘

W.J.B, Jr. ( t g

~ . B

o1

C

. ' z

Mr. Justice Douglas ¢

' B

cc: The Conference ] | <
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g

g

3 2




Supreme Qonrt of tkz‘ﬁnﬂeﬁ Stutes
Washington, B. €. 20543

e CHAMBERS OF

s uusmg.z-:wm o aR.E,NNAN,:g R. March 3 1, 1971

m.( . ?O‘&
1} % &
- Q0 '
Dear Chief
My §of the conference of March

at one of the McGautha cases,
ev. Flor1da was to be
scussion Frlday, April 2.

in the list just circulated
ce. Is my record in

Sincerely,

" The Chief Justice

' cc:‘Th'e Conference

I
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_To: The Chier Justige B
Mr. Justice Black
Mr. Justice Douglag+——
Mr. Justice Harlan
Mr, Justice Stewart
Mr. Justice White -

1st DRAFT Mr. Justice Marsha1l
Mr. Justice Blackmun

SUPREME COURT OF THE UNITED STATES

From: Brennan, J,

Nos. 203 & 204—OcroBer TERM, 1970 Cirenlate a: Y-20-21 -
: . e )

x £
, a ‘m
: ' 3 Recirculateq: 21
Dennis CouI}c.Ie MecCautha, On Writ of Certiorari to the et __38}
Petitioner, _— g
Supreme Court of Cali-

203 v. fornia
State of California. )

James Edward Crampton,
Petitioner, On Writ of Certiorari to the

204 . Supreme Court of Ohio.
State of Ohio.

[April —, 1971]

937700 IHL WO¥H a3on

MER. JusTicE BRENNAN, dissenting.

These cases test the viability of principles whose roots
draw strength from the very core of the Due Process
Clause. The question which petitioners present for our
decision is whether the rule of law, basic to our society
and binding upon the States by virtue of the Due Process
Clause of the Fourteenth Amendment, is fundamentally
inconsistent with capital sentencing procedures that are
purposely constructed to allow the maximum possible
variation from one case to the next, and provide no
mechanism to prevent that consciously maximized varia-
tion from reflecting merely random or arbitrary choice.
The Court does not, however, come to grips with that
fundamental question. Instead, the Court misappre-
4 hends petitioners’ argument and deals with the cases as
4! " if petitioners contend that due process requires capital
sentencing to be carried out under predetermined stand-
ards so precise as to be capable of purely mechanical
application, entirely eliminating any vestiges of flexibility
or discretion in their use. This misapprehended question
is then treated in the context of the Court’s assumption

N
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03 Ifne CGiiici vudLlive
Mr. Justice Black ’
" 2' 3, ?, 5.7:‘/"3 Mr. Justice Douglas E
Mr, Justice Harlan -
Mr. Jusitice Stewart g
Mr. Justice White c
) v Mr. Jusiice Marshall Qj
! Mr. Justice Blackmun =]
\( =
b 2nd DRAFT o
From: Brenacaa, J. 2
SUPREME COURT OF THE UNITED STéA,TEq- =
irculated: E
Nos. 203 & 204.—OctoBER TERM, 1970 Recirendsted ,_‘{._’EZ.'_Z' 8
£
Denni . o .
enms Cour'm:le MeGauthe, On Writ of Certiorari to the | 93
Petitioner, . i~
Supreme Court of Cali- @)
203 v fornia ‘ 4
State of California. i B N4
James Edward Crampton, ; =
Petitioner, On Writ of Certiorari to the : :'g
204 . Supreme Court of Ohio. ;
State of Ohio. E
f
| a
May —, 1971
[May —, ] || @
Mr. JusTicE BrENNAN, with whom MRg. JusticE E
DoucrLas and Mg. JusTicE MARSHALL join, dissenting. =
These cases test the viability of principles whose roots ¥ %
draw strength from the very core of the Due Process 4 W7

Clause. The question which petitioners present for our
decision is whether the rule of law, basic to our society
and binding upon the States by virtue of the Due Process
Clause of the Fourteenth Amendment, is fundamentally
inconsistent with capital sentencing procedures that are
purposely constructed to allow the maximum possible
variation from one case to the next, and provide no
mechanism to prevent that consciously maximized varia-
tion from reflecting merely random or arbitrary choice.
The Court does not, however, come to grips with that
fundamental question. Instead, the Court misappre-
hends petitioners’ argument and deals with the cases as
if petitioners contend that due process requires capital
sentencing to be carried out under predetermined stand-
ards so precise as to be capable of purely mechanical
application, entirely eliminating any vestiges of flexibility
or discretion in their use. This misapprehended question

kar yrpDADY AW CONCRESS

is then treated in the context of the Court’s assumption
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i Supreme Qonrt of the Ynited States |
. Washington, B. . 20543

8ERs OF Com
TER STEWART

February 26, 1971

203 & 204 ~- McGautha v. California

Dear John,

I am glad to join your excellent
opinion for the Court in these cases.

‘Sincerely yours,

. Mr‘ Justice Harlan ? / o

¥

Coples to the Conference

o
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STSIAIA LARIDSONVIN

bnr T TRDADY AT CONCORESS
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1 THE MANUSCRIPT DIVIS
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v

March 10, 1971
Sincerely,
B.R.W,

Nos. 203 & 204 - MeGauths v.
California
Pleass join ne.

Deay John:

g

¢
Re:
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‘ Supreme Qonrt of the United Stutes
' Washington, B, . 20543

) , CHAMBERS OF
JUSTICE THURGOOD MARSHALL March 3, 1971

w1700 HHL WO aIDNdoddayd

Re: No. 204 - Crampton v. Ohio

) INOLLD

J

Dear Bill:

T

?

’ji

§
) ¢

Please join me in your dissent.

Sincerely,

Vi

T.M.

Mr. Justice Douglas

STSIAIQ LATIDSONVIA

cc: The Conference
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Supreme Qonrt of the Hnited Stutes
Washington, B, €. 205%3

CHAMBERS OF .
JUSTICE THURGOOD MARSHALL April 27, 1971

Re: Nos. 203 & 204 - McGautha v. California
Crampton v, Ohio

Dear Bill:

Please join me in your dissent.

Sincerely, :

T.M.

Mr. Justice Brennan

cc: The Conference
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tdarch 5, 1971

Fe: Ko, 203 - deCauths v, California
No, 204 -~ Crawcpten v, Chie

Dear Johan:
Flesas join me in your fine and careful
opinion for those cases.

Slacerely,

H.2.B.

Mz, Justice Harlan

¢¢: The Conference
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June 17, 1971

MEMORANDUM TG THE CONFERENCE

Ke: No. 203 - McGautha v. California
No, 204 - Crampton v. Chio

Ve are holding petitions for rehearing in these
two capital cases.

My, Fodak points out to me that under our
Rule 59. 2, when a petition for rehearing is not acted
upon prier to adjournment, the mandate will not be
stayed unless specifically so ordered by the Court or
s Justice. If it is impertant that the mandates in these
two cases not issue for the time being, an order to that
effect should be entered.

H‘. &' B.
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