


Supreme Qourt of t&z Huited Stutes
Hushington, B. . 20543

CHAMBERS OF Ma.y 26,. 1971
THE CHIEF JUSTICE

No. 189 - Chicago & NW Ry. Co. v.
United Transportation Union

Dear John:
Please join me.

Mr, Justice Harlan

cc: The 'Conferenée

nw

* 1700 AHL WOYd aadNdoddTd

VI AT N INOLLD

e

SIAIA LATIDSAN

bnt T IDDADY AR CONCRESS




it

Supreme Qomrt of the Hunited States
Washington, B. . 20543

CHAMBERS OF
JUSTICE HUGO L. BLACK
May 13, 1971

Dear Bill,

Re: No. 189- Chicago & North Western
Ry, Co. v. United Transportation
Union (dissenting)

) Please note that I join in your dissent,

Sincerely,
/
A/
V
Hu;; ;

Mr, Justice Brennan

cc: Members of the Conference
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LIBRARY 'OF "CONGRESS:

{ REPRODUGED JED FROM THE COLLECTIONS OF THE "MANUSCRIPT DIVISION,

May 11, 1971

Dear Bill;
Please join me in your dissent

in No. 189 - Chigago and North Western
Railway v. United Transportation Union.

Williem ©. Douglss

Mr, Justice Breunnan
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2nd DRAFT

SUPREME COURT OF THE UNITED STATES

From: Harlan, J.

MAY 111974

No. 189.—OctoBER TERM, 1970

Circulated:

Chicago and North Western
Railway Company, On Writ of Certiorari to
Petitioner, the United States Court
v. of Appeals for the Sev-
United Transportation enth Circuit.
Union.

[May —, 1971]

Mgr. JusticE HarrLanN delivered the opinton of the
Court.

The Chicago and North Western Railway Co., peti-
tioner in this action, brought suit in the United States
Distriet Court for the Northern District of Illinois to
enjoin a threatened strike by the respondent, the United
Transportation Union. The substance of the complaint
was that in the negotiations between the parties over
work rules, the Union had failed to perform its obliga~
tion under § 2 First of the Railway Labor Act, 45 U. S. C.
§ 152 First, “to exert every reasonable effort to make and
maintain agreements concerning rates of pay, rules, and
working conditions.” ' Jurisdiction was said to rest on
28 U. 8. C. §1331 and 28 U. S. C. § 1337. The Union
in its answer contended that §§ 4, 7, and 8 of the Norris--

1 The subsection provides:

“It shall be the duty of all carriers, their officers, agents, and
employees to exert every reasonable effort to make and maintain
agreements concerning rates of pay, rules, and working conditions,
and to settle all disputes, whether arising out of the application of
such agreements or otherwise, in order to avoid any interruption
to commerce or to the operation of any carrier growing out of any
dispute between the carrier and the employees thereof.”

Recirculated:

Chief Justice

Justice
Justice
Justice
Justice
Justice

Justice

Black
Douglas
Brennan
Stewart
White

Marshall

Blackmun
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Supreme Qonrt of the United States
Pashington, B. . 20543

CHAMBERS OF

JUSTICE WM. J. BRENNAN, JR. February 26, 1971

RE: No. 189 - Chicago and Northwestern Railway v. United Trans-
portation Union

Dear Chief:

You assigned this case to me to write an op1n10n for the Court
reversing the Court of Appeals of the Seventh Circuit. The conference
vote was 7 to 2 for that result with only Hugo and Bill voting to Affirm. .
Iregret to have to report that I cannot write an opinion to Reverse. \ ! |

The case presents a narrow question regarding the provision of
Section 2 First of the Railway Labor Act -- that carriers and unions
"exert every reasonable effort to make and maintain agreements."
Our cases seem to hold that thi s provision creates a legal obligation
enforceable by courts to the extent of enjoining a party to sit down at
the bargaining table with the properly chosen representative of the B
other side, What our cases have not decided, and what this case pre- i
sents, is whether courts may declare forfeit the congressionally '
granted right of self-help when one party seeks to enjoin resort to .
self-help by the other on the ground that the other merely went through ™
the motions of bargaining without the spirit to reach agreement re-
quired by Section 2 First. I've come to the conclusion that any con-
gressional intent on the question to be gleaned from the muddy
legislative history supports the conclusion that Congress contemplated
that the National Mediation Board, -- in any event, not the courts -- |
should police compliance with Section 2 First. I say this, even though
the only sanction available to the Board is to prevent self-help by re-

fusing to release jurisdiction of a dispute until the recalcitrant comphes | 1
with Section 2 First.

Bt 7 TDD ADY AT CONCRESY



My conclusion is a two-way street. The government has a
suit pending against Florida East Coast Railway (whose intransi-
gence in dealing with the rail unions has brought four cases here
over the last few years) to enjoin self-help by that carrier in the
form of a unilateral change of work rules. The basis of that suit
is also that the carrier only went through the motions of bargam-
ing. On my view, that action must also fail.

SNOILD™TI0D FHL WO¥d @IdNA0Ydad

I feel very guilty to have delayed dlsposmon of the case but
it's been a long wrestle with the legislative history and the many
cases here and in other courts. I must, therefore, ask you to
reassign the opinion.

D
el &

Sincerely,

Sut

STSIATG LATIDSONVIN Al

The Chief Justice

cc: The Conference .
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s ..ica Douglas

NrotesRirice Harlan
Yir. Justice 3Itawart

Mr. Justice White
¥y, JusSiice Marsha:
dr. Justice Blackm

1st DRAFT
from: Brsunan, Je
SUPREME COURT OF THE UNITED STATES .
No. 180.—OctoBer TEera. 1970 . )

Chicago and North Western
Railway Company,
Petitioner,

.

On Writ of Certiorari to
the United States Court
of Appeals for the Sev-

United Transportation enth Cireuit.

TUnion.

[Mareh —, 1071]

Mg. JusTice Brexyaw, dissenting.

The instant dispute between the Chicago & North
Western Railway Company (Railway) and the United
Transportation Union (Union) reaches back to the de-
cision of Arbitration Board No. 282, established pursuant
to 77 Stat. 132 (1963). That board was established
bv Congress. after the failure of the dispute settlement
machinery of the Railway Labor Act. to arbitrate dis-
putes between various carriers ancd unions over the num-
ber of brakemen required ou trains and the necessity of
firemen on diesel locomotives., Insofar as is here perti-
nent, Board 282's award ultimately led to elimination of
approximately 8.000 brakemen’s jobs across the Nation.
By its terms, however. the award expired January 23.
1966. Prior to expiration. the Union served upon the
Railway notices under § 6 of the Railway Labor Act, 45
U. 8. C. §156. which ealled for re-establishing many of
the brakemen’s positions eliminated by Board 282 by
changing the existing agreements to require not less than
two brakemen on every freight and yard crew. The

Railway reciprocated by serving upon the Union a §6

1 8eerion § provides in part:
“Carriers and representatives of the cmplovees shall give. ar least
thirty dayvs’ wrirten notice of an intended change in agrecments
affeeting rates of pay, rules, or working conditions, . . .7

Lo
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2nd DRAFT

No. 189.—OQctoBER TERM, 1970

Chicago and North Western
Railway Company, On Writ of Certiorari to
Petitioner. the United States Court

v. of Appeals for the Sev-

United Transportation enth Cireuit.

TUnion.

[May —. 1071]

Mg. JusTicE BreENNaN./diSsenting. /_,., et g,

The instant dispute between the Chicago~& Narth
Western Railway Company (Railway) and the United
Transportation Union (Union) reaches back to the de-
cision of Arbitration Board No. 282, established pursuant
to 77 Stat. 132 (1963). That board was established
by Cougress. after the failure of the dispute settlement
machinery of the Railway Labor Act, to arbitrate dis-
putes between various carriers and unions over the num-
ber of brakemen required on trains and the necessity of
firemen on diesel locoinotives. Insofar as is here perti-
nent, Board 282’s award ultimately led to elimination of
approximately 8,000 brakemen’s jobs across the Nation.
By its terms, however, the award expired January 25,
1966. Prior to expiration, the Union served upon the
Railway notices under § 6 of the Railway Labor Act, 45
U. 8. C. §136," which called for re-establishing many of
the brakemen’s positions eliminated by Board 282 by
changing the existing agreements to require not less than
two brakemen oun every freight and vard crew. The
Railway reciprocated by serving upon the Union a §6

t Section 6 provides in part:
“Carriers and representatives of the emplovees shall give ut least
thirty davs’ written notice of an intended change in agreements
affectiug rates of pay, rules, or working conditions, . .

e

SUPREME COURT OF THE UNITED STATES
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3rd DRAFT

SUPREME COURT OF THE UNITED STATES

al
v

No. 189.—OctoBer TerM, 1970

Chicago and North Western
Railway Company, On Writ of Certiorari to
Petitioner, the United States Court
v. of Appeals for the Sev-
United Transportation enth Circuit.
Tnion.

[May —. 1071]

Mg, JusTicE BrENNAN. with whom MRr. JrsTice BLack /
and Mg. JusTiceE Dotveras join, dissenting.

The instant dispute between the Chicago & North
Western Railway Company (Railway) and the United
Transportation Union (Union) reaches back to the de-
cision of Arbitration Board No. 282, established pursuant
to 77 Stat. 132 (1963). That board was established
by Congress. after the failure of the dispute settlement
machinery of the Railway Labor Aect, to arbitrate dis-
putes between various carriers and unions over the num-
ber of brakemen required on trains and the necessity of
firemen on diesel locomotives. Insofar as is here perti-
neut, Board 282's award ultimately led to elimination of
approximately 8,000 brakemen’s jobs across the Nation.
By its terms, however, the award expired January 23,
1966. Prior to expiration. the Union served upon the
Railway notices under § 6 of the Railway Labor Act, 45
U. S. C. §156. which called for re-establishing many of
the brakemen’s positions eliminated by Board 282 by
changing the existing agreements to require not less than
two brakemen on every freight and yard crew. The

t Section 6 provides in puare:
“Carriers and representatives of the emplovees shall give at least
thirty duays’ written notice of an intended change i agreements
affecting rates of pav, rules, or working conditions, . . "

LAJT)
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Chief Justice
Justice Black
Justice Douglas
Justice Harlan
Justice Stewart
Justice White .
Justice Marshallv// ‘
Justice Blackmun

The
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

- To:
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4th DRAFT
SUPREME COURT OF THE UNITED STATES, ... ;.

No. 189.—OctoBErR TErRM, 1970

Chicago and North Western

Railway Company,
Petitioner,
v.

On Writ of Certiorari to
the United States Court
of Appeals for the Sev-

R
/

R

SNOILD™TIOD HL WO¥A AADAAOUITT

United Transportation enth Circuit.

Union.

-

[{May —, 1971]

Brack, Mr. JusTicE Douagras, and MR. JusTicE WHITE
join, dissenting. ‘;
The instant dispute between the Chicago & North
Western Railway Company (Railway) and the United
Transportation Union (Union) reaches back to the de-
cision of Arbitration Board No. 282, established pursuant
to 77 Stat. 132 (1963). That board was established
by Congress, after the failure of the dispute settlement
machinery of the Railway Labor Act, to arbitrate dis-
putes between various carriers and unions over the num-
ber of brakemen required on trains and the necessity of
firemen on diesel locomotives. Insofar as is here perti-
nent, Board 282’s award ultimately led to elimination of
approximately 8000 brakemen’s jobs across the Nation.
By its terms, however, the award expired January 25,
1966. Prior to expiration, the Union served upon the
Railway notices under § 6 of the Railway Labor Act, 45
U. S. C. §156,* which called for re-establishing many of
the brakemen’s positions eliminated by Board 282 by
changing the existing agreements to require not less than
two brakemen on every freight and yard crew. The

Mr. Justice BreENwNaw, with whom MR. JusTice ,

TIAIQ LARIOSANVIN HilL |

o
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1 Section 6 provides in part:

“Carriers amd representatives of the employees shall give at least
thirty days’ written notice of an intended change in agreements
affecting rates of pay, rules, or working conditions, . . .

”




: Supreme Qonrt of He Ynited Stutes
Hushington, B. €. 205%3

. ‘ CHAMBERS OF
JUSTICE POTTER STEWART

1 NO¥A QEIDNAOYdT

~ 1100 dH

-~

May 11, 1971
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189 - Chicago & N.W. Ry. Co. v. Transp. Union

HHY

Dear J ohn;

I am glad to join your opinion for the
Court in this case.

Sincerely yours,

SIAIQ LARIDSANVIA

P

g

- Mr. Justice Harlan

Copies to the Conference
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Supreure Gonrt of tye Huited Stntes
Washington, B. §. 205%3

CHAMBERS OF

JUSTICE THURGOOD MARS HALL May 19, 1971

Re: No. 189 - Chicago and North Western v.
United Transportation Union

Dear John:

Please join me.

Sincerely,‘£

T.M.

Mr. Justice Harlan

cc: - The Conference
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may 17, 1971

fte: No., 189 - Chicago & Northwestera Railway Co.
v. United Trassportation Union

ey John:

Flease join me,

Sincerely,

RQ‘A .‘B Ca

Wir, Justice Harvlan

ce: The Canfereace
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