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Dear Hugo:
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I have now reviewed this case for a second time and 2
conclude that we should affirm. It is a hard case and
close but as I read the record and our prior holdings .
a reversal would require us to go beyond anything yet '
decided. I am not prepared to do that. _ !

I may add a brief comment.
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Hazel Palmer et al., Petitioner,} On Writ of Certiorari

v. . to the United States
Allen C. Thompson, Mayor,[ Court of Appeals for
City of Jackson, et al. the Fifth Circuit.

[May —, 1971]

MEr. CHIEF JusTicE BURGER, concurring. )

I concur with MR. JusticE BLACK, generally for the o
reasons stated by him, but add a brief comment.
The elimination of any needed or useful public ac- " +
commodation or service is surely undesirable and this is ’
particularly so of public recreational facilities. Unfor-
tunately the growing burdens and shrinking revenues
' of municipal and state governments may lead to more !
and more curtailment of desirable services. Inevitably
every such constriction will affect some groups or seg-
ments of the community more than others. To find an
Equal Protection issue in every closing of public swim-
ming pools, tennis courts, or golf courses would distort
beyond reason the meaning of those important constitu-
tional guarantees. To hold, as petitioner would have us
do, that every public facility or service, once opened,
constitutionally “locks in” the public sponsor so that
they may not be dropped (see Note, Mr. JusTicE
BLACKMUN’s concurring opinion), would plainly discour-
age the expansion and enlargement of needed services in
the long run.
We are, of course, not dealing with the wisdom or
desirability of public swimming pools; we are asked to
hold on a very meagre record that the Constitution re-
quires that public swimming pools, once opened, may
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No. 107.—OctoBer TerM, 1970 }

Hazel Palmer et al., Petitioner,) On Writ of Certiorari

v. to the United States

Allen C. Thompson, Mayor,[ Court of Appeals for
City of Jackson, et al. the Fifth Circuit.
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[January —, 1971]

Memorandum of Mg. Justice BraAck.

In 1962 the city of Jackson, Mississippi, was maintain-

ing five public parks along with swimming pools, golf

links, and other facilities for use by the public on a :

racially segregated basis. Four of the swimming pools :
’ were used by whites only and one by Negroes only. i

Plaintiffs brought an action in the United States District

Court seeking a declaratory judgment that this state-

enforced segregation of the races was a violation of the

Thirteenth and Fourteenth Amendments, and asking an

injunction to forbid such practices. After hearings the

District Court granted a judgment declaring, the enforced Yhat

segregation denied equal protection of the laws but it A

declined to issue an injunction.! The Court of Appeals

affirmed, and we denied certiorari.> The city proceeded

to desegregate its public parks, auditoriums, golf course,

and the city zoo. However, the city council decided not

to try to operate the public swimming pools on a desegre-

gated basis. Acting in its legislative capacity, the coun-

cil surrendered its lease on one pool and closed four which

it owned. A number of Negro citizens of Jackson then

filed this suit to force the city to reopen the pools and

1 Clark v. Thompson, 206 F. Supp. 539 (SD Miss. 1962). R
2313 F. 2d 637 (CA5 1963), cert. denied 375 U. S. 951.
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[January —, 1971] ;

Memorandum of MRg. JusticE BLACK.

In 1962 the city of Jackson, Mississippi, was maintain-
ing five public parks along with swimming pools, golf .
links, and other facilities for use by the public on a |
racially segregated basis. Four of the swimming pools v

. were used by whites only and one by Negroes only.
Plaintiffs brought an action in the United States District
Court seeking a declaratory judgment that this state-
enforced segregation of the races was a violation of the
Thirteenth and Fourteenth Amendments, and asking an
injunction to forbid such practices. After hearings the
District Court granted a judgment declaring that the en-
foreced segregation denied equal protection of the laws but _ 0\
it declined to issue an injunction.® The Court of Appeals
affirmed, and we denied certiorari.* The city proceeded
to desegregate its public parks, auditoriums, golf course,
and the city zoo. However, the city council decided not ;
to try to operate the public swimming pools on a desegre- !
gated basis. Acting in its legislative capacity, the coun-
cil surrendered its lease on one pool and closed four which 3
it owned. A number of Negro citizens of Jackson then "
filed this suit to force the city to reopen the pools and

~NATT ROISIAIC LARIOSANVIN

1 Clark v. Thompson, 206 F. Supp. 539 (SD Miss. 1962).
t313 F. 2d 637 (CA5 1963), cert. denied 375 U. S. 951.




- with more force to a situation where for any reason a State through its

Mr, Justice Blackmun

Supreme Canrt of the Lnited States
Washington, D. €. 20513

CHAMBERS OF
JUSTICE HUGO L. BLACK

Vel

February 16, 1971,

Dear Harry,

Re: No, 107 ~ Palmer v, Thompson

I have your note asking if '"there is a contrary implication to the
affirmance here in Bush v, Orleans Parish School Board, 187 F, Supp. 42,
45, affirmed, 365 U, S. 569." I joined in that affirmance and I can |
assure you that if I had ever entertained an idea that any part of the
dedsion in that case would stand for the principle that the United States
Constitution compels a State to tax its citizens to run public schools, 1
would never have voted to affirm the judgment, I cannot believe, for
instance, that if the State of Minnesota should decide for any reason,
good or bad, that the State no longer wanted to run public schools but
depend on some other method of educating its people, that you or I would
hold that a majority of the lifetime judges of this Court could compel the ‘i§8
State to operate public schools, And certainly the same rule would apply ¥
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legislature decided not to tax its people to operate swimming pools,
There is no closeness or troublesomeness whatever in this case for
me because I agree with the counsel who answered your question that
if the jucigment here is reversed the city will be 'locked in'" and must
continue to operate swimming pools so long as a majority of our Court
declines to let them free themselves from that burden,

VIdI'T N

~ Sincerely, . .
-~ s o /
“Hugo L. Black

cc: Members of the Conference
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7. to the United States
Allen C. Thompson, Mayor,[ Court of Appeals for
City of Jackson, et al. the Fifth Circuit.

[March —, 1971]

Memorandum of Mg. JusTice BrAck.

In 1962 the city of Jackson, Mississippi, was maintain- ;
ing five public parks along with swimming pools, golf [,
links, and other facilities for use by the public on a }
racially segregated basis. Four of the swimming pools \
were used by whites only and one by Negroes only. L

’ Plaintiffs brought an action in the United States District )
Court seeking a declaratory judgment that this state-
enforced segregation of the races was a violation of the
Thirteenth and Fourteenth Amendments, and asking an
injunction to forbid such practices. After hearings the
District Court granted a judgment declaring that the en-
forced segregation denied equal protection of the laws but
it declined to issue an injunction.! The Court of Appeals
affirmed, and we denied certiorari.* The city proceeded
to desegregate its public parks, auditoriums, golf course,
and the city zoo. However, the city council decided not
to try to operate the public swimming pools on a desegre-
gated basis. Acting in its legislative capacity, the coun-
cil surrendered its lease on one pool and closed four which
it owned. A number of Negro citizens of Jackson then
filed this suit to force the city to reopen the pools and
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1 Clark v. Thompson, 206 F. Supp. 539 (SD Miss. 1962).
2313 F. 2d 637 (CA5 1963), cert. denied 375 U. 8. 951.
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[March —, 1971] {

Memorandum of Mr. Justice BLACK.

In 1962 the city of Jackson, Mississippi, was maintain- ;

ing five public parks along with swimming pools, golf |

links, and other facilities for use by the public on a

racially segregated basis. Four of the swimming pools

‘ were used by whites only and one by Negroes only. !

. Plaintiffs brought an action in the United States District
Court seeking a declaratory judgment that this state-
enforced segregation of the races was a violation of the
Thirteenth and Fourteenth Amendments, and asking an
injunetion to forbid such practices. After hearings the
District Court granted a judgment declaring that the en-
forced segregation denied equal protection of the laws but
it declined to issue an injunction.! The Court of Appeals
affirmed, and we denied certiorari.? The city proceeded
to desegregate its public parks, auditoriums, golf course,
and the city zoo. However, the city council decided not
to try to operate the public swimming pools on a desegre-.
gated basis. Acting in its legislative capacity, the coun-
cil surrendered its lease on one pool and closed four which
it owned. A number of Negro citizens of Jackson then
filed this suit to force the city to reopen the pools and
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1 Clarl: v. Thompson, 206 F. Supp. 539 (SD Miss. 1962).
2313 ¥. 2d 637 (CA5 1963), cert. denied 375 U. 8. 951.
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To: The Chief Justice

¥r. Justice Douglas
Mr. Justice Harlan
Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
¥r, Justice Marshall
Nr. Justic:z Blackmun

5th DRAFT

Prom: Black, J.
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No. 107.—Ocroeer TEerM, 1970

Hazel Palmer et al., Petitioners,} On Writ of Certiorari

. to the United States
Allen C. Thompson, Mayor,{ Court of Appeals for
City of Jackson, et al. the Fifth Circuit.

[May —, 1971]

MRr. Justice BrLack announced the judgment of the
Court and delivered an opinion in which MRg. JusTIcE
Harvan and MR. JUSTICE STEWART join.

In 1962 the city of Jackson, Mississippi, was maintain-
ing five public parks along with swimming pools, golf
links, and other facilities for use by the public on a
racially segregated basis. Four of the swimming pools
were used by whites only and one by Negroes only.
Plaintiffs brought an action in the United States District
Court seeking a declaratory judgment that this state-
enforced segregation of the races was a violation of the
Thirteenth and Fourteenth Amendments, and asking an
injunction to forbid such practices. After hearings the-
District Court granted a judgment declaring that the en-
forced segregation denied equal protection of the laws but
it declined to issue an injunction.! The Court of Appeals
affirmed, and we denied certiorari.? The city proceeded
to desegregate its public parks, auditoriums, golf course,.
and the city zoo. However, the city council decided not
to try to operate the public swimming pools on a desegre-
gated basis. Acting in its legislative capacity, the coun-

cil surrendered its lease on one pool and closed four which.

1 Clark v. Thompson, 206 F. Supp. 539 (SD Miss. 1962).
2313 F. 2d 637 (CA5 1963), cert. denied 375 U. S. 951.
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Hazel Palmer et al., Petitioners.)On Writ of Certiorari

v to the United States

Allen C. Thompson, Mavor.[ Court of Appeals for
City of Jackson, et al. the Fifth Circuit.

fJune —, 1971]

M-g. JusTice Brack delivered the opinion of the Court.

In 1962 the city of Jackson. Mississippi, was maintain-
ing five public parks along with swimming pools, golf
links, and other facilities for use by the public on a
racially segregated basis. Four of the swimming pools
were used by whites only and one hy Negroes only.
Plaintiffs brought an action in the United States District
Court seeking a declaratory judgment that this state-
enforced segregation of the races was a violation of the
Thirteenth and Fourteenth Amendments, and asking an
injunetion to forbid such practices. After hearings the
Distriet Court granted a judgment declaring that the en-
forced segregation denied equal protection of the laws but
it declined to issue an injunction.! The Court of Appeals
affirmed, and we denied certiorari.* The city proceeded
to desegregate its public parks. auditoriums, golf course,
and the city zoo. However, the city council decided not
to try to operate the public swimming pools on a desegre-
gated basis. Acting in its legislative capacity, the coun-
cil surrendered its lease on one pool aud closed four which
it owned. A number of Negro citizens of Jackson then

filed this suit to force the city to reopen the pools and

L Clark v. Thompson, 206 F. Supp. 539 (SD Miss. 1962).
2313 F. 2d 637 (CA5 1963), cert. denied 375 U. S. 951.
o
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Hazel Palmer et al., Petitioners,)On Writ of Certiorari

¢
SNOLLD™ I'T0D THL WO¥d QIDNA0dT

v. to the United States
Allen C. Thompson, Mayor,{ Court of Appeals for :;
City of Jackson, et al. the Fifth Circuit. ]
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[June 14, 1971] |4

ME&. Justice Brack delivered the opinion of the Court.

In 1962 the city of Jackson, Mississippi, was maintain-
ing five public parks along with swimming pools, golf
links, and other facilities for use by the public on a
racially segregated basis. Four of the swimming pools ‘
were used by whites only and one by Negroes only. \_&
Plaintiffs brought an action in the United States District =
Court seeking a declaratory judgment that this state-
enforced segregation of the races was a violation of the
Thirteenth and Fourteenth Amendments, and asking an
injunction to forbid such practices. After hearings the
district court entered a judgment declaring that enforced
segregation denied equal protection of the laws but it
declined to issue an injunction. The Court of Appeals
affirmed, and we denied certiorari.>? The city proceeded
to desegregate its public parks, auditoriums, golf course,
and the city zoo. However, the city council decided not
to try to operate the public swimming pools on a desegre-
gated basis. Acting in its legislative capacity, the coun-
cil surrendered its lease on one pool and closed four which
it owned. A number of Negro citizens of Jackson then “
filed this suit to force the city to reopen the pools and ‘ '
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1 Clark v. Thompson, 206 F. Supp. 539 (SD Miss. 1962).
2313 F. 2d 637 (CA5 1963), cert. denied 375 U. S. 951 (1963).
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SUPREME COURT OF THE UNITED STATES

No. 107.—OcroBer TerM, 1970

Hazel Palmer et al., Petitioner,)On Writ of Certiorari

. to the United States
Allen C. Thompson, Mayor,{ Court of Appeals for
City of Jackson, et al. the Fifth Circuit.

[February —, 1971]

Mkr. Justice DoucLas, dissenting.

Jackson, Mississippi closed all the swimming pools
owned and operated by it, following a judgment of the
Court of Appeals in Clark v. Thompson, 313 F. 2d 637,
which affirmed the District Court’s grant of a declaratory
judgment that three Negroes were entitled to the de-
segregated use of the city’s swimming pools. 206 F.
Supp. 539, 542. No municipal swimming facilities have
been opened to any citizen of either race since that time;
and the city does not intend to reopen the pools on an
integrated basis.

That program is not, however, permissible if it denies
rights created or protected by the Constitution. Bu-
chanan v. Warley, 245 U. 8. 60, 81. I think that the plan
has a constitutional defect; and that is the burden of this
dissent.

Hunter v. Erickson, 393 U. S. 385, Reitman v. Mulkey,
387 U. 8. 369, and Griffin v. County School Board, 377
U. S. 218, do not precisely control the present case. They
are different because there state action perpetuated on-
going regimes of racial discrimination in which the State
was implicated.

In Griffin, the State closed public schools in one county
only, not in the others, and meanwhile contributed to
the support of private segregated white schools. 377
U. S, at 232. That, of course, was a continuation of seg-
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[March —, 1971]

Me. Justice DoucLas, dissenting.

Jackson, Mississippi closed all the swimming pools
owned and operated by it, following a judgment of the
Court of Appeals in Clark v. Thompson, 313 F. 2d 637,
which affirmed the District Court’s grant of a declaratory
judgment that three Negroes were entitled to the de-
segregated use of the city’s swimming pools. 206 F.
Supp. 539, 542. No municipal swimming facilities have
been opened to any citizen of either race since that time;
and the city does not intend to reopen the pools on an
integrated basis. '

That program is not, however, permissible if it denies
rights created or protected by the Constitution. Bu-
chanan v. Warley, 245 U. S. 60,81. I think that the plan
has that constitutional defect; and that is the burden of
this dissent.

Hunter v. Erickson, 393 U. S. 385, Reitman v. Mulkey,
387 U. S. 369, and Griffin v. County School Board, 377
U. S. 218, do not precisely control the present case. They
are different because there state action perpetuated on-
going regimes of racial discrimination in which the State
was implicated.

In Griffiny the State closed public schools in one county
only, not in the others, and meanwhile contributed to
the support of private segregated white schools. 377
U. S., at 232. That, of course, was a continuation of seg-
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V. to the United States
Allen C. Thompson, Mayor,{ Court of Appeals for
City of Jackson, et al. the Fifth Cireuit.

[March —, 1971]

MRr. Justice DoucLas, dissenting.

Jackson, Mississippi closed all the swimming pools
owned and operated by it, following a judgment of the i
Court of Appeals in Clark v. Thompson, 313 F. 2d 637, '
which affirmed the District Court’s grant of a declaratory
judgment that three Negroes were entitled to the de-
segregated use of the city’s swimming pools. 206 F.
‘ Supp. 539, 542. No municipal swimming facilities have I
been opened to any citizen of either race since that time;
and the city does not intend to reopen the pools on an
integrated basis.
That program is not, however, permissible if it denies
rights created or protected by the Constitution. Bu-
chanan v. Warley, 245 U. 8. 60, 81. T think that the plan
has that constitutional defect; and that is the burden of
this dissent. :
Hunter v. Erickson, 393 U. S. 385, Reitman v. Mulkey,
387 U. 8. 369, and Griffin v. County School Board, 377
U. S. 218, do not precisely control the present case. They
are different because there state action perpetuated on-
going regimes of racial discrimination in which the State
was implicated.
In Griffin, the State closed public schools in one county
only, not in the others, and meanwhile contributed to
the support of private segregated white schools. 377
U.S.,at 232. That, of course, was a continuation of seg-
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To: The Chior Justice
My, Justice Black

No. 107.—~OcroBer TeRM, 1970  .m: Tausicz,

Je
Hazel Palmer et al., Petitioners.)On Writ of Certiorari ~ = 4
v. to the United States . -. 4}7 R /
Allen C. Thompson, Mayor,| Court of Appeals for
City of Jackson, et al. the Fifth Circuit.

[May —, 1971]

MRgr. Justick DoucLas, dissenting.

Jackson, Mississippi closed all the swimming pools
owned and operated by it, following a judgment of the
Court of Appeals in Clark v. Thompson, 313 F. 2d 637,
which affirmed the District Court’s grant of a declaratory
judgment that three Negroes were entitled to the de-
segregated use of the city’s swimming pools. 206 F.
Supp. 539, 542. No municipal swimming facilities have
been opened to any citizen of either race since that time;
and the city does not intend to reopen the pools on an
integrated basis.

That program is not, however, permissible if it denies
rights created or protected by the Constitution. Bu-
chanan v. Warley, 245 U. 8. 60, 81. I think that the plan
has that constitutional defect; and that is the burden of
this dissent.

Hunter v. Erickson, 393 U. 8. 385, Reitman v. Mulkey,
387 U. S. 369, and Griffin v. County School Board, 377
U. S. 218, do not precisely control the present case. They
are different because there state action perpetuated on-
going regimes of racial discrimination in which the State
was implicated.

In Griffin, the State closed public schools in one county
only, not in the others, and meanwhile contributed to
the support of private segregated white schools. 377
U. 8., at 232. That, of course, was a continuation of seg-
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1 sutirvely agree with your Msmorandum, and
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hope 1t will turn out to be aa apinion for the Court.

Re: No. 107 - Palmer v, Thompson
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Supreme Qourt of the YUnited States
Waslington, B. (. 20543

CHAMBERS OF
! JUSTICE WM. J. BRENNAN, JR.

March 18, 1971

Dear Byron:

As I urged you last week, I do hope you
will turn your Memorandum into an opinion.
It fully expresses my view of both how the case
should be decided and how that decision should
B be supported.

Sincerely,

_ ! | ; X
| . o | (L )
i LT

W.J.B. Jr.

Mr. Justice White

cc: The Conference
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RE: No. 107 - Palmer v. Thompson .-
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Supreme Gourt of the Ynited States
Washington, B. ¢. 20543

CHAMBERS OF
JUSTICE POTTER STEWART

January 5, 1971

No. 107 - Palmer v. Thompson

Dear Hugo,

I agree with your memorandum in
this case,

Sincereiy yours,
0¢)

d

Mr. Justice Black

Copies to the Conference
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No. 107 - Palmer v. Thompson

Memorandum of Mr. Justice White.

R
e
i o
~—

I agree with my Brother Black that the central

purpose of the Fourteenth Amendment is to protect Negroes

R

- from 1nvidious discrimination. Consiétently with this view,

I had thought that official policies forbidding or dis-

NOILD7T TI0D THL WOodd

couraging the joint use of public facilities by Negroes

L .»% 9

and whites were at war with the Equal Protection Clause.

Our cases make it unquestionably clear, as Brother Black

i,
" -

agrees, that such policles may not be implemented by main-

taining separate facilities for the two races. It 1s also ﬂ

my view, but apparently not his, that a State may not have -

an officlal stance against desegregating public facilities -

ROISIAIA LATHDSANVIN TH

and implement it by closing those facilities 1n response to

AR

a desegregation order.

Let us assume that a clty has been maintalning
segregated swimming pools and is ordered to desegregate
them. Its express official responée is that desegregation
1s contrary to the city's policy and that the facilities

are belng closed rather than to operate them on a desegre-

“EsTIONOD 40”AVIEIT

gated basis. To me 1t is beyond cavil that on such facts
the city is adhering to an unconstitutional policy and is
implementing it by ébandoning the facilities. It will not
do in such circumstances to say that whites and Negroes
are béing tréated alike in that both are denied use of"
public services., The fact 1s that closing the pools is an
expression of exiétipg.official policy that Negroes are

unfit to associate with whites. The Equal Protection Clause

ig a2 hollow promise if 4+ Aoea nat FArhiA ennh AFFIATAT



Supreme Qourt of the nited States
Waslhington, D. §. 205:3

CHAMBERS OF
JUSTICE BYRON R. WHITE

March 5, 1971

Re: No. 107 - Palmer v. Thompson
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Dear Thurgood:

Please insert the enclosed

footnote in my memorandum in this

case,

Sincerely,

B.R.W.

Mr. Justice Marshall

Coples to the Conference
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No. 107 Palmer v. Thompson

Fn 15a, to be inserted after the discussion of Bush v. Orleans Parish.

School Board at page 17 of Memorandum of Mr., Justice White.

15a. I cannot agree with my Brother Black's attempt to
discount the significance of Bush. First, the action taken in Bush in
no sense depended on our conclusion in Brown that the provision of
public education was an especially important state function. Had that
been the case, and had recreational facilities somehow been con-
sidered lesé essential, the éourt should have accepted the argument
mac:'le by some states that Brown not be extended to recreational

facilities. This we did not do. See Dawson, supra, and Holmes,

supra. Similarly, if such a distinction was at all tenable, the exten-
sion of the ''all deliberate speed' approach to desegregating public
facilities might have been appropriate. But this argument was also

emphatically rejected. See Watson, supra, at 529-530. When a

public agency furnishes a service -- regardless of whether or not
it is an "essential' one -- it must act in a nondiscriminatory manner
with regard to that service.

Second, even accepting Mr., Justice Black's characterization
of public ‘schools as "important, ' there is much in our previous
decisions to contradict his implication that providing swimming pools

and other public recreational facilities is not a significant state
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/ To: The Chier Justizg
N Mr. Justice Black

| Mr. Justics Douslas ’T'ﬁ
‘ Al:}dustice Harlan l {
T. Justice Brennan ;a :

Mr. Justice Stewart :

Mr. Justice Marshall ‘\

Mr. Justice Blackmun = |
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No. 107.—OctoBer TERM, 1970

Hazel Palmer et al., Petitioners,) On Writ of Certiorari

v. to the United States

Allen C. Thompson, Mayor,{ Court of Appeals for
City of Jackson, et al. the Fifth Circuit.

[March —, 1971]

Memorandum of Mg. JusticE WHITE.

I agree with my Brother Brack that the central pur-
pose of the Fourteenth Amendment is to protect Negroes
from invidious discrimination. Consistent with this

‘ view, I had thought official policies forbidding or dis- L
O couraging joint use of public facilities by Negroes and
whites were at war with the Equal Protection Clause. -
Our cases make it unquestionably clear, as Brother BLack
agrees, that a city or state may not enforce such a policy
by maintaining officially separate facilities for the two
races. It is also my view, but apparently not his, that a
State may not have an official stance against desegregat-
ing public facilities and implement it by closing those
facilities in response to a desegregation order.

Let us assume a city has been maintaining segregated
swimming pools and is ordered to desegregate them. Its
express response is an official resolution declaring deseg-
regation contrary to the city’s policy and ordering the
facilities closed rather than continued in service on a
desegregated basis. To me it is beyond cavil that on such
facts the city is adhering to an unconstitutional policy
and is implementing it by abandoning the facilities. It
will not do in such circumstances to say that whites
and Negroes are being treated alike because both are

BTSIAIQ LARDSANVIA AHL 59
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Supreme Qourt of the nited States
Waslington, B. . 20543

CHAMBERS OF
JUSTICE BYRON R. WHITE

May 26, 1971

Re: No. 107 - Palmer v, Thompson

Dear Thurgood:
Please Join me,
Sincerely,
/

.
[

i

/

Mr. Justice Marshall

Copies to Conference
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2nd DRAFT From: White, J.

SUPREME COURT OF THE UNITED STATES "

Recirculated:

No. 107.—OcroBer TerM, 1970

Hazel Palmer et al., Petitioners,) On Writ of Certiorari

V. to the United States

Allen C. Thompson, Mayor,| Court of Appeals for
City of Jackson, et al. the Fifth Circuit.

[June —, 1971]

MRr. Justice WHITE, with whom MR. JusTice BREN-
NAN and MRg. JusTiCE MARSHALL join, dissenting.

I agree with the majority that the central purpose
of the Fourteenth Amendment is to protect Negroes
from invidious discrimination. Consistent with this
view, I had thought official policies forbidding or dis-
couraging joint use of public facilities by Negroes and
whites were at war with the Equal Protection Clause.
Our cases make it unquestionably clear, as all of us
agree, that a city or State may not enforce such a policy
by maintaining officially separate facilities for the two
races. It is also my view, but apparently not that of the
majority, that a State may not have an official stance
against desegregating public facilities and implement it by
closing those facilities in response to a desegregation order.

Let us assume a city has been maintaining segregated
swimming pools and is ordered to desegregate them. Its
express response is an official resolution declaring deseg-
regation to be contrary to the city’s policy and ordering
the facilities closed rather than continued in service on a
desegregated basis. To me it is beyond cavil that on such
facts the city is adhering to an unconstitutional policy
and is implementing it by abandoning the facilities. It
will not do in such circumstances to say that whites
and Negroes are being treated alike because both are

Black
Douglas
Harlan
Brennan
Stewart
Marshall
Blackmun
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CHAMBERS OF

Supreme Qourt of the Hnited States
Washington, B. . 20543

JUSTICE THURGOOD MARSHALL January 21, 1971

Re: No. 107 - Palmer v. Thompson, Mavor

Dear Hugo:

I cannot agree with your memorandum.
If it becomes an opinion for the Court I will
have to prepa?é a dissent.

Sincerely,

Mr. Justice Black

cc: The Conference
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CHI‘\MBF_RS OfF
JUSTICE THURGOOD MARSHALL March 11, 1971

Suprems Qonrt of Hye Pnited Bti.ou
Waslington, B. . 20543

Re: No. 107 - Palmer v. Thompson

Dear Byron:

I have gone over your Memorandum
in the above case. I have discontinued any
effort on my part to write in this case. The
reason is that I am in thorough agreement with
your Memorandum, and would gladly join it as an
opinion.

At this time I have one suggestion
only. It might be wise to consider adopting
the language of the last footnote in Judge
Wisdom's opinion which states as follows:

"We do not say that a city may
never abandon a previously rendered
municipal service. If the facts
show that the city has acted in good
faith for economic or other nonracial
reasons, the action would have no
overtones of racial degradation, and
would therefore not dfend the
Constitution."

Sincerely,

4
T.

M.

Mr. Justice White

cc: The Conference
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To: The

Mr.
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Mr,
Mr,

_ Mr.

2nd DRAFT

Mr,
Mr,

Chief Justice
Justice Black
Justice Douglas.
Justice Harlan |
Justice Brennan \
Justice Stewart '

Justice White P

Justice Blackmun |.
|

SUPREME COURT OF THE UNITED STATESrom: Marshai1, g,

No. 107—O0OctoBEr TERM, 1970

Hazel Palmer et al., Petitioner,| On Writ of Certiorari

v. to the United States
Allen C. Thompson, Mayor,| Court of Appeals for
City of Jackson, et al. the Fifth Circuit.
[May —, 1971]

Mg. JusTicE MARSHALL, dissenting.

While I am in complete agreement with the opinions
of Jusrtices Doucras and WHITE, I am obliged to add a
few words of my own.

First, the majority and concurring opinions’ reliance on
the “racially equal effect upon all citizens” of the decision
to discontinue all publie pools is misplaced. As long ago
as 1948 in Shelley v. Kraemer, 334 U. S. 1, 22 (1948), this
Court held: ,

“The rights created by the first section of the
Fourteenth Amendment are, by its terms, guaranteed
to the individual. The rights established are per-
sonal rights. It is, therefore, no answer to these
petitioners to say that the courts may also be induced
to deny white persons rights of ownership and occu-
pancy on grounds of race or color. Equal protection
of the laws is not achieved through indiscriminate
imposition of inequalities.”

In short, when the officials of Jackson, Mississippi, in the-
circumstances of this case, detailed by Mgr. JusTicE
WHITE, denied a single Negro child the opportunity to
go swimming simply because he is a Negro, rights guar-
anteed to that child by the Fourteenth Amendment were
lost. The fact that the color of his skin is used to pre-
vent others from swimming in public pools is irrelevant.
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To: The Chief Justice
Mr. Justice Black
Mr. Justice Dougla
Mr. Justice Harlaﬁ‘i !
7 Mr. Justice Brennan! |
Mr. Justice Stewart! ,
Mr. Justice White = :
Mr, Justice Blacknnui‘
3rd DRAFT d

SUPREME COURT OF THE UNITED STATES ™" Mershait, J.
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Recirculateq /)
Hazel Palimer et al., Petitioner,) On Writ of Certiorari
. to the United States
Allen C. Thompson, Mayor,{ Court of Appeals for
City of Jackson, et al. the Fifth Circuit.
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[June —, 1971] (

u
Mg. JusTicE MarsHALL, with whom MR. JUSTICE {
BRENNAN joins, dissenting.

While I am in complete agreement with the opinions
of Justices Doucras and WHITE, I am obliged to add a -
few words of my own.

First, the majority and concurring opinions’ reliance on L
the “racially equal effect upon all citizens” of the decision \?
to discontinue all public pools is misplaced. As long ago -
as 1948 in Shelley v. Kraemer, 334 U. S. 1, 22 (1948), this
Court held:

(4
“The rights created by the first section of the =
=

OISIAIA LATYDSANVIN AHL 59

Fourteenth Amendment are, by its terms, guaranteed }
to the individual. The rights established are per- "
sonal rights. It is, therefore, no answer to these A%
petitioners to say that the courts may also be induced (o)
to deny white persons rights of ownership and occu- :
pancy on grounds of race or color. Equal protection 1=
of the laws is not achieved through indiscriminate é
imposition of inequalities.” : g
172}

In short, when the officials of Jackson, Mississippi, in the
circumstances of this case, detailed by MR. JUSTICE
WHitE, denied a single Negro child the opportunity to
go swimming simply because he is a Negro, rights guar- Ny
anteed to that child by the Fourteenth Amendment were S
lost. The fact that the color of his skin is used to pre-

vent others from swimming in public pools is irrelevant.




To: The Chier Justice
Mr, Justice Blaek
Mr, Justice Douglas .-
Mr. Justice Harlan *

V}P:‘f-. Justice Brennan |
T. Justice St
Mo ewart

Justice White
Mr, Justice Blackmun
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Hazel Palmer et al., Petitioner,} On Writ of Certiorari S

v. to the United States

Allen C. Thompson, Mayor;{ Court of Appeals for

City of Jackson, et al. the Fifth Circuit.

[June —, 1971]
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Mgr. JusticE MArsHALL, with whom MR. JusTice
BrenNAN and MR. Justice WHITE join, dissenting.

While I am in complete agreement with the opinions ;

of Justices DoucrLas and WHITE, I am obliged to add a L

few words of my own. :

First, the majority and concurring opinions’ reliance on L

the “racially equal effect upon all citizens” of the decision ¥

. to discontinue all publie pools is misplaced. As long ago

as 1948 in Shelley v. Kraemer, 334 U. S. 1, 22 (1948), this \=
Court held: |

“The rights created by the first section of the
Fourteenth Amendment are, by its terms, guaranteed
to the individual. The rights established are per-
sonal rights. It is, therefore, no answer to these
petitioners to say that the courts may also be induced
to deny white persons rights of ownership and occu-
pancy on grounds of race or color. Equal protection
of the laws is not achieved through indiscriminate
imposition of inequalities.”

In short, when the officials of Jackson, Mississippi, in the
circumstances of this case, detailed by Mg. JusTiCE
WHITE, denied a single Negro child the opportunity to
go swimming simply because he is a Negro, rights guar-
anteed to that child by the Fourteenth Amendment were
lost. The fact that the color of his skin is used to pre-
vent others from swimming in public pools is irrelevant.




February 12, 1971

Re: No. 107 - Palmer v. Thompson

Dear Hugo:

1 wonder whether there is a contrary
implication to the affirmance here in Bush v.
Orleans Parish School Board, 187 F, Supp.
42, 45 (E, D, La. 1960), affirmed, 365 U,S.
569, There seems to be a suggestion there
that the closing of all schools would be an
impermissible move on the part of the state,
I suspect the case can be distinguished from
this one, but I would be interested in your
own reaction.

Sincerely,

HAB

Mpr. Justice Black

I
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February 12, 1971

Re: Mo, 107 - almer v. Thompson

Oear Hugo:

I have read with great interest the memorandum
you have circulated.

This case, for mie, is one of the most troublesome
ones of the 1976 Term, ierhaps it should not be trounble-
some, but I seem: to see parsuasive arguments on each side.
For the moment, as I advised you on the day following cur
conference, my inclination is to join you in the propesed
affirmance. I am particularly impressed by the fact that
Jackson did quickly integrate its other facilities, and I am
disturbed by the concession made by counsel, in answer to
my inquiry at oral argument, that if we reverse, the city
will be "locked in* and ean never close its pools for eco-
nomic reasons even of the higheat gravity.

Flease vegard this vote as tentative. Mr, Justice
Marshall has propased a dissent. [ would like to give that

and any other dissenting opinion due consideration before
casting a final vote.

Sincersly,

&A. B,Q"
Mr. Justice Black

e¢: The Conference

e
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April 29, 1971

Re: No, 107 - Palmer v. Thompson

Dear Hugo:

In my note of February 12 to you, I indi-
cated that this case was most troublesome for me.
I still think it is very close. I do not know whether
it is important. After studying the two dissents
which have been circulated, I have decided to write
separately and, thus, not formally join your opinion.
My separate writing is being circulated today.

Sincerely,

i AP

Mr. Justice Black




To: The
Mr.
Mr,
Mr.
Mr.
Mr.
Mr,
Mr.

1st DRAFT

SUPREME COURT OF THE UNITED STA¥®S Blackmun, J. ~
Circulated: 5{/97 ‘7/]/ -

Recirculated: i‘

No. 107.—OctoBeEr TERM, 1970

Hazel Palmer et al., Petitioner,] On Writ of Certiorari
v to the United States

Allen C. Thompson, Mayor,| Court of Appeals for

City of Jackson, et al. the Fifth Circuit.
[May —, 1971]

Mgr. JusTICE BLACKMUN, concurring.

For me, this is perhaps the most excruciatingly difficult
case of the present Term. T frankly admit that I find
myself close to dead center. In isolation the litigation
may not be of great importance; it could have, however,
significant implications.

The dissent of MR. JusticE WHITE rests on a convic-
tion that the closing of the Jackson pools was racially
motivated, at least in part, and that municipal action so-
motivated is not to be tolerated. That dissent builds to
its conclusion with a detailed review of the city’s and the
State’s official attitudes of past years.

Mzk. JusticE BLACK’s opinion, for a plurality of the
Court, stresses, on the other hand, the facially equal
effect upon all citizens of the decision to discontinue the
pools. It also emphasizes the difficulty and undesir-
ability of resting any constitutional decision upon what
is claimed to be legislative motivation.

After unduly long and uncomfortable struggle, I re-
main impressed with the following factors: (1) No other
municipal recreational facility in the city of Jackson has
been discontinued. Indeed, every other service—parks,
auditorium, golf courses, zoo—that once was segregated,
has been continued and operates on a nonsegregated
basis. One must concede that this was effectuated ini-
tially under pressure of the 1962 declaratory judgment of

Chief Justice B
Justice Black \

Justice Douglas
Justice Harlan
Justice Brennan”;{

Justice Stewart
Justice White '
Justice Marshall: _i§
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To: The Chier Justice

Mr. Justice Black /

/ Mr. Justice Douglag x
Mr. Justice Harlan -

Mr. Justice Bremman .7 i

. ,5 Mr. Justice Stewart =
'/ MI‘ Justice White

M. Ir. Justice Marshal)
2nd DRAFT t

SUPREME COURT OF THE UNITED STATHSckuun, 7, J\

Circulateq:
No. 107.—OctoBer TErM, 1970 T —
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Hazel Palmer et al., Petitioner,} On Writ of Certiorari

NOYI dADNAoUdTd

i

v. to the United States
Allen C. Thompson, Mayor,[ Court of Appeals for
City of Jackson, et al. the Fifth Circuit.

[May —, 1971]

Mgr. JusTicE BLACKMUN, concurring.

Cases such as this are “hard” cases for there is much
to be said on each side. In isolation this litigation may /
not be of great importance; however, it may have sig-
nificant implications. "\

The dissent of Mr. JusTicE WHITE rests on a convic- }
tion that the closing of the Jackson pools was racially v

. motivated, at least in part, and that municipal action so ‘ y
motivated is not to be tolerated. That dissent builds to
its conclusion with a detailed review of the city’s and the }
State’s official attitudes of past years. | 2

Mgr. Justice Brack’s opinion stresses, on the other /
hand, the facially equal effect upon all citizens of the
decision to discontinue the pools. It also emphasizes the -
difficulty and undesirability of resting any constitutional \Y
decision upon what is claimed to be legislative motivation.

I remain impressed with the following factors: (1) No /
other municipal recreational facility in the city of Jack-
son has been discontinued. Indeed, every other service—
parks, auditorium, golf courses, zoo—that once was segre- |
gated, has been continued and operates on a nonsegregated 1
basis. One must concede that this was effectuated ini- 4
tially under pressure of the 1962 declaratory judgment of
the federal court. (2) The pools are not part of the city’s '
educational system. They are a general municipal service

!I:SI;/'\I(I LATIOSANVIA 3HL & ) SNOLLD = I'T0D dH
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To: The (i ..

Justices

Mr. Justice Black
Mr. Justice Douglas
Mr, Justice Harlan

Mr,
Mr,

Justice Brennan
Justice Stewart

Mr. Justice White

3rd DRAFT Mr.

Justice Marshalil

SUPREME COURT OF THE UNITERSTATES s ;.

No. 107.—Octoser TerMm, 197§irculatea:

écirculated;

R
Hazel Palmer et al., Petitioner,} On Writ of Certiorari

v. to the United States
Allen C. Thompson, Mayor,| Court of Appeals for
City of Jackson, et al. the Fifth Circuit.

[June —, 1971]

Mgz. JusTicE BLACKMUN, concurring.

I, too, join MR. JusTicE BrACK’S opinion and the judg-
ment of the Court.

Cases such as this are “hard” cases for there is much
to be said on each side. In isolation this litigation may
not be of great importance; however, it may have sig-
nificant implications.

The dissent of MRr. JusTicE WHITE rests on a convie-
tion that the closing of the Jackson pools was racially
motivated, at least in part, and that municipal action so
motivated is not to be tolerated. That dissent builds to
its conclusion with a detailed review of the city’s and the
State’s official attitudes of past years.

Mkr. Justice BrLACK’s opinion stresses, on the other
hand, the facially equal effect upon all citizens of the
decision to discontinue the pools. It also emphasizes the
difficulty and undesirability of resting any constitutional
decision upon what is claimed to be legislative motivation.

I remain impressed with the following factors: (1) No
other municipal recreational facility in the city of Jack-
son has been discontinued. Indeed, every other service—
parks, auditorium, golf courses, zoo—that once was segre-
gated, has been continued and operates on a nonsegregated
basis. One must concede that this was effectuated ini-
tially under pressure of the 1962 declaratory judgment of
the federal court. (2) The pools are not part of the city’s
educational system. They are a general municipal service

Sy

SNOLID™ TTIOD THL WO¥d aIdNA0ddTd

TSIATA LARIDSANYIN FHL 50




	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32
	Page 33
	Page 34
	Page 35
	Page 36
	Page 37
	Page 38
	Page 39
	Page 40

