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To: Mr. Justice Black

me Qonrt of the Finited States
Washington, B. €. 20543

CHAMBERS COF
THE CHIEF JUSTICE

March 26, 1970

U § MEMORANDUM TO THE CONFERENCE

Re: No. 728 - Dickey v. Florida

Enclosed is drait of opinion in the above. I

invite comment, as usual.
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Mr. Justice Douglas
Mr. Justice Harlan l/
Nr. Justice Brennan R
Mr. Justice Stewart 7

. Mr. Justice White

. MHrJustige—TFortas

No. 728 - Dickey v. Florida S Mr. Justice Marshall

To: Mr. Justice Black 5

From¢ The Chief Justice “ g
MR. CHIEF JUSTICE BURGER dehvered the opinion of the 3/&6/70
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"In all criminal prosecutions, the accused shall enJoy
the right to a speedy and public trial. . . ."

Circulated. ;
: i
Court. ‘ : Récireulated: ?
We granted the writ in this case to consider the petitioner's
claims that he had been denied his right to a speedy trial.v o
. : . Z
' »
Prior to the commencement of his jury trial in 1969 for armed ﬁ q
: _ — : | o
robbery allegedly committed in 1960 the petitioner, Robert Dickey, P ,E
moved to quash the information against him, alleging, inter alia, that \ E
1f he were tried he would be denied his r1ght to a speedy tr1a1 as- 14 A
, . ~
guaranteed by Section 11 of the Declaration of Rights of the Flonda ' % :]
) Constitution and the Sixth Amendment to the United States Constitution, i g
=
l./ H ‘ ‘
The Declaration of Rights, Florida Constitution, reads in ¢
pertinent part: -
"Section 11. Rights of Accused; speedy trial; etc. -~ N~
In all criminal prosecutions, the accused shall have | ,a
the right to a speedy and public trial, by an impartial o)
jury, in the county where the crime was committed . . . ." ' E
i 7
2/ : I €3
The Sixth Amendment to the Umted States Constitution prov1des - .
in pertinent part: :
|
i
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_ Supreme Qourt of the Ynited States
‘ ‘ _ | » Washington, B. . 20543
CHAMBERS OF

THE CHIEF JUSTICE , . >

April 27, 1970

MEMORANDUM TO THE CONFERENCE

Re: No. 728 - Dickey v. Florida

Minor stylistic changes as marked
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To: Mr. Justice Black

Mr. Justice Douglas
Mr. Justice Harlan -~
Mr. Justice Brennant///fi{§
Mr. Justice Stewart T
Mr. Justice White

Mr. Justice Fortas

Mr. Justice Marshall

o
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1 From: The Chief Justice

SUPREME COURT OF THE UNITED STAR#S™ et ——
Recircula*ad: SZ/O? 7,/7Q_

No. 728 —OcroBER TERM, 1969

Robert Dean Dickey, Petitioner, On Writ O,f Qertiorar i
v to the District Court

Flori f Appeal of Florida, |
State of Florida. ;‘irstp%ﬁtr(i)ct one j

—var

a1 ROISIAIQ LARDSONVIN THL 50 SN

[May —, 1970]

Mkr. CHIEF JUsTiCE BURGER delivered the opinion of
the Court.

We granted the writ in this case to consider the peti-
tioner’s claim that he had been denied his Sixth Amend-
ment right; he was tried in 196,? on charges of alleged —
criminal acts committed in 1960.

Prior to the commencement of his jury trial in 1968
for armed robbery petitioner, Robert Dickey, moved to }
quash the information against him, alleging, inter alia,
that if he were tried he would be denied his right to a
speedy trial, as guaranteed by § 11 of the Declaration of
Rights of the Florida Constitution® and the Sixth
Amendment to the United States Constitution.> The
motion was denied. Dickey was subsequently tried and
convicted. He appealed to the Florida District Court

s s e

s

S

LSTIONOD IO R

e

1The Declaration of Rights, Florida Constitution, reads in perti--
nent part:

Section 11. Rights of Accused; speedy trial; etc—

1. “In all eriminal prosecutions, the accused shall have the right to
a speedy and public trial, by an impartial jury, in the county where
the crime wag committed . . . .”

2The Sixth Amendment to the United States Constitution pro-
vides i pertinent part:

“In all criminal prosecutions, the accused shall enjoy the right
to a speedy and public trial . . . .”
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- Supreme Qourt of t&e Yurited Stutes
Waslington, B. . 20543

CHAMBERS OF

*
THE CHIEF JUSTICE

April 28, 1970

MEMORANDUM TO THE CONFERENCE

Re: No. 728 - Dickey v. Florida

I intend to include the attached in my opinion

for the Court in No. 728, Dickey v. Florida. It will be

inserted on.the final page of that opinion immediately
before the second full paragraph.
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No, 728 - Dickéy v. Florida

The right to a speedy trial is not a theoretical or‘abstract
right but one rooted in hard reality on the need to have charges
promptly exposed. If the case for the prosecution calls on the
accused to meet charges rather than rest on the infirmities of the
prosecution's case, as is the defendant's right, the time to meet
them is when ihe case is fresh. Stale claims have never been
favored by the law, and far less so in criminal cases. Although
a great many accused persons seek to put off the confrontation as
long as possible, the right to a prompt inquiry into criminal charges
is fundamental é.nd the duty of the charging authority is to provide
a prompt trial. This is brought sharply into focus when, as here,
the accused presses for an early confrontation with his accusers é.nd

with the state. Crowded dockets; the lack of judges or lawyers, and

other factors no doubt make some delays inevitable. Here, however,

no valid reason for the delay existed; it was exclusively for the con-

_venience of the state. In these circumstances delay is intolerable

as a matter of fact and impermissible as a matter of law.
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CHAMBERS OF

Supreme Qonrt of Hye Ynited States
HWashington, B. §. 205%3

THE CHIEF JUSTICE

May 7, 1970

Re: No. 728 - Dickey v. Florida

Dear Bill:

A small detail in your concurring opinion at
note 3, page 4: By action at the 1969 Annual Meeting of
the American Bar Association (August 16, 1969) the offi-
cial name of the Criminal Justice Project Standards was
amended to drop the word '"Minimum.'" No doubt counsel
were relying as you were on the paperback tentative draft
bearing the old description, When issued in hardback
volumes the title on all Reports will be '"Standards for

Criminal Justice. '’ (>
wW.E,B.

Mr. Justice Brennan

cc: The Conference
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To: Mr. Justice Bi8ck

Mr. Justice Douglas
Mr. Justice Harlan
Mr. Justice Bremnan
Mr. Justice Stewart
Mr. Justice White

Mr. Justice Fortas

Mr. Justice Marshall

From: The Chief Justice

=z

SUPREME COURT OF THE UNITED STAfHg™ =%

Recirculated:

No. 728 —Ocroser TERM, 1969

Robert Dean Dickey, Petitioner, On Writ qf Qertiorari
v to the District Court

B of Appeal of Florida,
State of Florida. First District.

[May —, 1970]

Mzr. CHIeF JusTicE BUrGER delivered the opinion of
the Court.

We granted the writ in this case to consider the peti-
tioner’s claim that he had been denied his Sixth Amend-
ment right; he was tried in 1968 on charges of alleged
criminal acts committed in 1960.

Prior to the commencement of his jury trial in 1968
for armed robbery petitioner, Robert Dickey, moved to
quash the information against him, alleging, inter alia,
that if he were tried he would be denied his right to a
speedy trial, as guaranteed by § 11 of the Declaration of
Rights of the Florida Constitution® and the Sixth
Amendment to the United States Constitution.? The
motion was denied. Dickey was subsequently tried and
convicted. He appealed to the Florida District Court

1 The Declaration of Rights, Florida Constitution, reads in perti-
nent part:

Section 11. Rights of Accused; speedy trial; etc.—

1. “In all criminal prosecutions, the accused shall have the right to
a speedy and public trial, by an impartial jury, in the county where
the crime was committed . . . .V

2 The Sixth Amendment to the United States Constitution pro-
vides in pertinent part:

“In all eriminal prosecutions, the accused shall enjoy the right
to a speedy and publictrial . . . .”
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Supreme Gonrt of the Ynited States
Washington, B. §. 20543

\MBERS OF
IEF JUSTICE May zz.

MEMORANDUM TO THE CONFERENCE

Re: No. 728 - Dickey v. Florida

- As per our discussion, ’Dickey v. Florida will
be handed down on Monday.

My circulation #3 of May 15 will be the opinion

of the Court, with the following language on page 8 deleted:

", . . whether tested by the due process
standards of the Fourteenth Amendment
or by the speedy trial provision of the

Sixth Amendment. "
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To: The Chief Justice
Mr. Justice Black
Justice Douglas

SUPREME COURT OF THE UNITED STARES Tuotice Bremuan v

1

—_— Mr. Justice Stewart
fir. Justicoe White
No. 728.—OcroBer TERM, 1969 Mr. Justs it .
Mr. Justic a al

LOTTI0D HHL WNOdd aADNA0UITA

Robert Dean Dickey, Petitioner, | O Writ of Certiorarl

to the Distrighdaquttarlan, J.
v of Appeal of Florida,  MAY © 1910 |
State of Florida. First DistrictCirculated: — ————= i N
! §
[May —, 1970] Recirculated:— ——= ![ "
)
MR. JusTtice HARLAN, concurring. lE:
I join the Court’s opinion with the following reserva- ;
tion and comment,. 9

I think that claims such as those of the petitioner in K

this case, arising out of a state proceeding, should be 3
judged by the principles of procedural fairness required |
by the Due Process Clause of the Fourteenth Amend-
ment, and not by “incorporating” or “absorbing” into
the Fourteenth Amendment the “speedy trial” provision
of the Sixth Amendment. See my concurring opinion in
Klopfer v. North Carolina, 386 U. S. 213, 226 (1967),
and my separate opinion in Smith v. Hooey, 393 U. S.
374, 383 (1969). This reservation reflects the hope that
some day the Court will return to adjudicating state
criminal cases in accordance with the historic meaning
of the Due Process Clause of the Fourteenth Amend-
ment, see e. g., my dissenting opinion in Duncan v. -
Louisiana, 391 U, 8. 145, 171 (1968).

However, whether it be the Due Process Clause or
the Sixth Amendment that is deemed to apply, I fully
agree that petitioner’s federal constitutional rights were
violated by Florida’s actions in this instance.

s
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SUPREME COURT OF THE UNITED STATES

No. 728.—0OctoBER TrrM, 1969

an Dickey, Petiti ’ On Writ‘ of Qerbiorari
R0~bert Dean Dickey, Petitioner to the Distriet Court

of Appeal of Florida,
First District.

.
State of Florida.

[April —, 1970]

Mkr. Justice BRENNAN, concurring.

Although petitioner’s trial did not begin until 1969,
his arrest occurred in July 1960, over seven years before
Klopfer v. Nortk Carolina, 386 U. S. 213 (1967), held
that the Sixth Amendment guarantee of a speedy trial
applies to the States. Thus, assuming that Klopfer is
not retroactive, I agree that petitioner must show that
his defense was prejudiced by the lengthy delay between
his arrest and trial. Cf. Stovall v. Denno, 388 U. S.
293 (1967). Since I understand that the Court does not
decide the different question whether a showing of preju-
dice is necessary when arrest occurs after March 13, 1967,

the date of our decision in Klopfer, I join the Court’s
opinion,
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SUPREME COURT OF THE UNITED STATES.

No. 728.—0OcT0oBER TERM, 1969

Robert Dean Dickey, Petitioner, | O1 Writ of Certiorari
v to the District Court

- ) of Appeal of Florida,.
State of Florida. First District.

[April —, 1970]

MRr. JusTicE BRENNAN, concurring.

Although petitioner’s trial did not begin until 1969,
his arrest occurred in July 1960, nearly seven years before -
this Court in Klopfer v. North Carolina, 386 U. S. 213
(1967), applied to the States the Sixth Amendment
guarantee of a speedy trial. Thus, assuming that Klopfer
is not retroactive, the question here is whether petitioner
was denied due process of law by the lengthy delay be-
tween his arrest and trial. This is a recognized ground
of attack upon a conviction independent of any Sixth
Amendment right to a speedy trial. Cf. Stovall v. Denno,
388 U. S. 293 (1967). Petitioner has established his due -
process claim by showing that he was substantially
prejudiced by the delay. Since I understand that the

Court does not decide the question whether any showing -
of prejudice is necessary when arrest occurs after March

13, 1967, the date of our decision in Klopfer, I join the
Court’s opinion.

vyiar] ‘ROISIAIA LINDSANVIN AHL 50 SNOL

.
4

t

5
2
5
B
7




2

SUPREME COURT OF THE UNITED STATES

No. 728.—Qcroser TrerM, 1969

Robert Dean Dickey, Petitioner, On Writ O_f (?ertiorari
v to the District Court

- ) of Appeal of Florida,
State of Florida. First District.

' [April —, 1970]

MRg. JusTiCE BRENNAN, concurring.

I

In Klopfer v. North Carolina, 386 U. S. 213 (1967),
this Court held that the Sixth Amendment standards
governing speedy trial are made obligatory on the States
by the Fourteenth Amendment Due Process Clause.
Petitioner’s prosecution, however, began in July 1960,
nearly seven years before our decision in Klopfer. Ac-
cordingly, assuming arguendo that Klopfer is not retro-
active, the question here is whether petitioner’s trial was
unconstitutionally delayed under the test of due process
applicable to the States prior to Klopfer. See, e. g.,
Beasley v. Pitchess, 358 F. 2d 706 (9th Cir. 1966) ; United
States ex rel. Von Cseh v. Fay, 313 F, 2d 620 (C. A. 2d
Cir. 1963); Germany v. Hudspeth, 209 F. 2d 15, 18-19
(C. A. 10th Cir. 1954).) Petitioner has established his
claim by showing that he affirmatively demanded a
speedy trial as early as 1962, and that he was substan-
tially prejudiced by a delay which resulted from the
State’s deliberate refusal to bring him to trial. Thus,
I join the Court’s opinion.

1Cf. In re Oliver, 333 U. 8. 257 (1948), where the Court held
that a State violates the Due Process Clause by denying an accused a
‘ public trial. The Sixth Amendment, of course, links the rights of
' speedy and public adjudication, guaranteeing in one phrase “a speedy
j and public trial.”
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3
SUPREME COURT OF THE UNITED STATES

No. 728.-—0OcroBer TerMm, 1969

Robert Dean Dickey, Petitioner, On Writ O.f (.?ert»iorari
v | to the District Court
- ' : of Appeal of Florida,

State of Florida. First District.

[May —, 1970]

Mr. Justice BrennNaAN, with whom MRg. Justick
MARSHALL joins, concurring.

1

In Klopfer v. North Carolina, 386 U. S. 213 (1967),
this Court held that the Sixth Amendment standards
governing speedy trial are made obligatory on the States
by the Fourteenth Amendment Due Process Clause.
Petitioner’s prosecution, however, began in July 1960,
nearly seven years before our decision in Klopfer. Ac-
cordingly, assuming arguendo that Klopfer is not retro-
active, the question here is whether petitioner’s trial was
unconstitutionally delayed under the test of due process
applicable to the States prior to Klopfer. See, e. g.,
Beasley v. Pitchess, 358 F. 2d 706 (9th Cir. 1966) ; United
States ex rel. Von Cseh v. Fay, 313 F, 2d 620 (C. A. 2d
Cir. 1963); Germany v. Hudspeth, 209 F. 2d 15, 18-19
(C. A. 10th Cir. 1954).! Petitioner has established his
claim. He was arrested in 1960 but not tried until
1969; he demanded a speedy trial as early as 1962; he
has shown that he was substantially prejudiced by the
delay; and the State, it appears, was deliberately slow in
prosecuting him. Thus, I join the Court’s opinion.

1Cf. In re Oliver, 333 U. S. 257 (1948), where, without reliance
on the Sixth Amendment, the Court held that a State violates the
Due Process Clause by denying an accused a public trial. The
Sixth Amendment, of course, links the rights of speedy.and public
adjudication, guaranteeing in one phrase “a speedy and public trial.”
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Supreme ('}mitt of the Hnited States
Waskington, B. . 20543

CHAMBERS OF
JUSTICE POTTER STEWART

wx m. " - <. March 27, 1970

No. 728 D1ckey v. Florida

— . P

Deaf‘cméf,‘
I am glad to ]om your opinion in this
case. L - -

"~ Sincerely yours,

The ChiefJustlce ' o

f— o '1! S,

Copies to the Conference
e . .
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Supreme Qourt of the Bnited Stutes
Waslington, B. €. 205%3

CHAMBERS OF
JUSTICE BYRON R. WHITE

April 16, 1970

Re: No. 728 - Dickey v. Florida

Dear Bill:
Please add my name to your
concurrence in this case.

Sincer

Mr. Justice Brennan

cc: Conference
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§upmxte Gounrt of the Ynited States
 Mashington, B. @. 205%3

.
CHAMBERS OF

JUSTICE THURGOOD MARSHALL .~ March 30, 1970

T10D THL WO¥d aIDNAONdTy
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OISIAIA LIMIDSANVIN THL 50 SNOLLD™

Re: No. 728 - Dickevy v. Florida

Dear Chief:
Please join me.

Sincerely,

P
T.M.

The Chief Justice

e,

cc: The Conference
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Supreme Qonrt of the Ynited States
Washington, B. 4. 205%3

CHAMBERS OF
JUSTICE THURGOOD MARSHALL May 1, 1970

1100 AHL WOdd qADNAOddTd
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Re: No. 728 - Dickey v. Florida

Dear Bill:

O\
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Please join me in your concurrence.

Sincerely,

h—

T.M.

NATT ROISIAIA LARIOSANVIN

Mr, Justice Brennan

cc: The Conference
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