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THE CHIEF JUSTICE May 16, 1970

Re: No. 628 - Schacht v. U. S. 

Dear Byron:

At present I lean to joining your concurring
•

opinion. I will await events. I agree generally on the

first amendment point. I still stand on the jurisdictional
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CHAMBERS OF

THE CHIEF JUSTICE
May 22, 1970

Re: No. 6 28 - Schacht v. U. S.

Dear Byron:

I join'in your concurring opinion.
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SUPREME COURT OF THE UNITED STATES

No. 628.—OCTOBER TERII, 1969

Daniel Jay Schacht
Petitioner,

v.
United States.

On Writ of Certiorari to the
United States Court of Appeals
for the Fifth Circuit.

[April —, 1970]

MR. JUSTICE BLACK delivered the opinion of the
Court.

The petitioner, Daniel Jay Schacht, was indicted in a.
United States District Court for violating 18 U. S. C.
§ 702 which makes it a crime for any person "without
authority (to wear) the uniform or a distinctive part
thereof . . . oany-of-the-armed-forces_of the United
States . .. ."U He was tried and convicted 15.-Y-a---j-ux.,„__
and on February 29, 1968, he was sentenced to pay a.
fine of $250 and to serve a six-month prison term, the
maximum sentence allowable under 18 U. S. C. § 702.
There is no doubt that Schacht did wear distinctive
parts of the uniform of the United States Army 2 and
that he was not a member of the Armed Forces. He

Title 18 U. S. C. § 702 provides as follows:
"Whoever, in any place within the jurisdiction of the United

States or in the Canal Zone, without authority, wears the uniform
or a distinctive part thereof or anything similar to a distinctive
part of the uniform of any of the armed forces of the United States,
Public Health Service or any auxiliary of such, shall be fined not,
more than 8250 or imprisoned not more than six months, or both."

2 Schact wore a blouse of the type currently authorized to Army
enlisted men with a shoulder patch designating service in Europe.
The VdttoAs on his blouse were of the official Army design. On
his head Schacht wore an outmoded military hat. Affixed to the
hat in an inverted position was the eagle insignia currently worn
on the hats of Army officers.
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MR. JUSTICE BLACK delivered the opinion of the
Court.

The petitioner, Daniel Jay Schacht, was indicted in a
United States District Court for violating 18 U. S. C.
§ 702 which makes it a crime for any person "without
authority [to wear] the uniform or a distinctive part
thereof . . . of any of the armed forces of the United
States . . . ." 1 He was tried and convicted by a jury,
and on February 29, 1968, he was sentenced to pay a
fine of $250 and to serve a six-month prison term, the
maximum sentence allowable under 18 U. S. C. § 702.
There is no doubt that Schacht did wear distinctive
parts of the uniform of the United States Army 2 and
that he was not a member of the Armed Forces. He

Title 18 U. S. C. § 702 provides as follows:
"Whoever, in any place within the jurisdiction of the United

States or in the Canal. Zone, without authority, wears the uniform
or a distinctive part thereof or anything similar to a distinctive
part of the uniform of any of the armed forces of the United States,
Public Health Service or any auxiliary of such, shall be fined not•
more than $250 or imprisoned not more than six months, or both."

2 Schacht wore a blouse of the type currently authorized to Army
enlisted men with a shoulder patch designating service in Europe.
The buttons on his blouse were of the official Army design. On
his head Schacht wore an outmoded military hat. Affixed to the
hat in an inverted position was the eagle insignia currently worn
on the hats of Army officers.
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MR. JUSTICE BLACK delivered the opinion of the.
Court.

The petitioner, Daniel Jay Schacht, was indicted in a
United States District Court for violating 18 U. S. C.
§ 702 which makes it a crime for any person "without-
authority Ito wear] the uniform or a distinctive part
thereof . . . of any of the armed forces of the United
States . . . ." 1 He was tried and convicted by a jury,
and on February 29, 1968, he was sentenced to pay a.
fine of $250 and to serve a six-month prison term, the
maximum sentence allowable under 18 U. S. C. § 702.
There is no doubt that Schacht did wear distinctive
parts of the uniform of the United States Army 2 and
that he was not a member of the Armed Forces. He

1 Title 18 U. S. C. § 702 provides as follows:
"Whoever, in any place within the jurisdiction of the United

States or in the Canal Zone, without authority, wears the uniform
or a distinctive part thereof or anything similar to a distinctive.
part of the uniform of any of the armed forces of the United States,
Public Health Service or any auxiliary of such, shall be fined not.
more than $250 or imprisoned not more than six months, or both."

2 Schacht wore a blouse of the type currently authorized to Army
enlisted men with a shoulder patch designating service in Europe.
The buttons on his blouse were of the official Army design. On
his head Schacht wore an outmoded military hat. Affixed to the.
hat in an inverted position was the eagle insignia currently worn
on the hats of Army officers.
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April 23, 1270

Re: No. cns - Schacht v. United States

Dear Dago,

I thought I would put on pacer my reactions to your opinion
in Schacht v. United States, which you were so hind as to allow me
to sea before it was circulated.

I. The 1\:erits

Insofar as the merits are concerned, I have only three ob-
servations. In in22.-.in2; them,	 wish to add that 'f the
majority of the Court is in accord With Part I of your opinion as it
stands now, I would be content  to go along .

First, / agree with you that § 702 is a vane, statute on its
face.	 I could irri 2,ine applications of the statute that

might well raise not insubstantial constitutional problems. Do you
thin; you misht add the phrase "on its face" to the end of the first
sentence in..-Part  I?

Second, your opinion holf,s that as a matter of law this record
shows that petitioners were enga7ed in a "theatrical production."
The Solicitor General, on the other hand, argues that as a matter of
12..w these facts do not melte out a theatrical production. My own
view is that whether petitioner was engaged in a theatrical production
was a factual issue that was quite properly submitted to the jury in
the circumsta:lces of this case. However, it cannot be determined
whether the jury's conviction of petitioner rested on a finding of no
theatrical production or, instead, en a finding that there was a
theatrical pref.-lotion 'out that it to-:led "to discredit" the 117. 'My. ne-

cause I quite agree •zith your analysis demonstrating the invalidity of
the "tending, to discredit" clfr2se in-.7, 772(f), I would reverse the con-
victi on under :'-3ro.,--berF-.;, and remand..
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Third, even assuming you -wish to hold that the facts here
show a "theatrical production" as a matter of law, I do not think
anything would be lost if you omitted the material beginning  on
page 4 with the sentence "The Government concedes . . ." and
ending with the sentence on page 5 concluding ". . . screen were
real." Footnote 3 might then be simply shifted to another appro-
priate place. You criticize what you characterize as the Govern-
ment's "audience apprisal" standard and announce instead a test
which asks whether "the person wearing the military uniform in
fact [is] an actor portraying a military character in a play or skit
or other theatrical production." Vith deference, I think your
"test" does no more than pose the issue. Is a person "in fact" an
actor if he thinks he is acting, but other people reasonably believe
from the circumstances that he is an Army officer having no con-
nection with a theatrical production? If so, how do you distinguish
a person impersonating an Army officer, who subjectively thinks
of himseli as an actor, bat who is wearing a uniform under cireum-
stances that could not reasonably be thought to be part of a play?
Surely, how a reasonable man might view the circumstances of a
claimed production enters into the determination of what is a
"theatrical production" even under your proposed "in fact" test.

II. Jurisdictional Argument 

Insofar as the Government's jurisdictional argument is con-
cerned, I agree with the result you reach. However, you have not,
in my view, treated the Government's argument with the serious-
ness it deserves. I think this is true in several respects. First,
and most importantly, you do not fully state the Solicitor General's
position. You reject the argument that untimeliness under our Rule
should be given jurisdictional effect by stating, in part, that the
.Rule "contains no language that calls for so harsh an interpretation."
In this regard, however, Rule 22(2) is no different than the statute --
neither make explicit reference to waivers. In the absence of
language providing for waiver, we have without exception treated
statutory limitations 2S jurisdictional. The Solicitor General asks
why we should not do the same with our Rule.

This issue, i. e. , why we treat time requirements under our
Rule differently than the requirements imposed by statute, is not even
acknowledged in your opinion. Moreover, the Solicitor General relies



on language in United States  v. Robinson, 331 U.S. 220, a case
that you do not cite, to support his contention that untimeliness
under our 11,1112 is jurisdictional. Finally, although it is true that
Taglimetti and Heflin held that the Court could waive untimeliness
under our -Jc-Iule, neither opinion erplained why this was so. The
Solicitor General does not belittle those two cases because each
dealt with the problem in a footnote, but rather because neither
gave reasons for the conclusion.

I think an answer to the Solicitor General's contentions
might be made along the following lines. First, there can be little
question, given the broad and unqualified terms of the congressional
delegation in 18 U. S. C. 3772, that the Court mint promulgate a
rule that e=ossly provided for waiver for good cause. Second,
Rule 22(2), although it contains no oerprees waiver provision, has
been interpreted by this Court to allow waiver in order to avoid un-
fairness in extraordinary cases. Our Rule, as interpreted, is no
less authorized than a rule that e:orossly provided for a waiver.
Finally, our authority is quite dir.erent when it comes to statutory
time limits. In the absence of congressional authorization, the
Court does not presume to have the power to extend time limits
specified by statute. The Court cannot "waive" congressional en-
actments; statutory time limits are therefore treated as" jurisdictional.

In closing, I think it would be useful to indicate that time re-
quirements are essential to an orderly appellate process, aril that
the Court's discretion to waive its Rules imposimz such reedulrernents
vill be exercised sparingly, and only when the petitioner adequately
explains his failure to comply with the rule. I fully concur in the
conclusion that this is such a case.

The net of all of this is that I could join this opinion as
written, with a separate concurrence on the "timeliness" issue.
However, I would much prefer not to write separately if you could
see your way clear to meeting my difficulties.

Sincerely,

J. M. H.

Mr. Justice Elack
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Dear Byron:

In light of the question 3c.:..racht
you asked me before going on the	 h	

V. United States 

Bench today, I thought you might
like to see a copy of my uncirculated
letter to Hugo on the Schacht case.
Please return.	 paper my reactions to your opinion

Lch you were so kind as to allow me

concerned, I have only three oh-
weer, I wish to add that the
d ith Part I ol your opinion as it
go along.

First, I agree with you that § 702 is a valid statute on its

face.	 could irnogine applications of the statute that
might well raise not insubstantial con3titutior 51 problems. Do you
fair% you might add the phrase "on its face" to the end of the first
sentence in Part 1?

Second, your opinion holds that as a matter of law this record
shows that petitioners were engaged in a "theatrical production."
The Solicitor General, on the other hand, argues that as a matter of

these facts do not mal:e out a theatrical production. My own
view is that whether petitioner was engaged in a theatrical production
was a factual issue that was quite properly submitted to the jury in
the circumat=.7.es of this case. However, it cannot be determined
whether the jury's conviction of. petitioner rested on a finding ol no

theatrical production or, instead, on a finding that there was a
theatriCl prsuction but	 toed "to discredit" the Army. Ee-

cause 1 qu i te agree with your analysis darronstra.ting the ill7f!'.1 I thty of

the "tending to discredit" clause in 772(f), I would reverse the con-

victi on under Sroi,iberg, and rerncod.
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May 7, 1970

Re: No. 628 - Schacht Y. United States 

Dear Hugo:

In circulating this opinion I wish to add the
following comment respecting Part I of your opinion. My
Conference *e was to reverse an the merits on Stromberg 
grounds, now reflected in Brother White's concurring
opinion. I sitU prefer that pound, and, as I Indicated to
you In earlier discussion, I would make a Court for such
a dispOittlon. Hence, please take my present Joinder in
Part I of your opinion as conditioned upon a Court not
being vbtMned far a Stromberg disposition.

Sincerely,

3.18.8.

Mr. Justice Black

CC: The ConfàcL
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To: The Chief Justice

Mr. Justice Black
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aSUPREME COURT OF THE UNITED STATES st co B
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No. 628.-OCTOBER TERM, 1969'	

co St ewart
:7. rieo White

t3•L

Daniel Jay Schacht,
On Writ of Certiorari to. ithe i	 J.Petitioner,

v.	 United States Court Ef . ""Itiipeais	 "G70
for the Fifth Circuit'Cir culatcaUnited States.

[M y —, 1970]
	 Recirculated:

MR. JUSTICE HARLAN, concurring.
I join Part I of the Court's opinion. With respect

to Part II, I agree with the Court's rejection of the,
Government's "jurisdictional" contention premised on
the untimely filing of the petition for certiorari. In
my view, however, that contention deserves fuller con-
sideration than has been accorded it in the Court's
opinion.

The Court's opinion does

I

 not fully come to grips with
the Solicitor General's position. The Court rejects the
argument that untimeliness under our Rule 22 should be
given jurisdictional effect by stating, in part, that the
Rule "contains no language that calls for so harsh an
interpretation." In this regard, however, the time limi-
tation found in Rule 22 (2) is no different from those
established by statute; . 1 neither makes explicit reference
to waivers of the limitation. In the absence of language
providing for waiver, we have without exception treated
the statutory limitations as jurisdictional.' The Solici-
tor General asks why we should not do the same under
our Rule. This issue, i. e., why we treat time require-

1 Compare Rule 22 (2) with, e. g., 28 U. S. C. § 2101 (b), (c).
2 Matton S. S. Co., Inc. v. Murphy, 319 U. S. 412 (1943);

Department of Banking v. Pink, 317 U. S. 264 (1942); Citizens
Bank v. Opperman, 249 U. S. 448, (1919).
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CHAMBERS OF

JUSTICE WM. J. BRENNAN, JR.

RE: No. 628 - Schacht v. United States

Dear Hugo:

I agree with your opinion in the

above case.

Sincerely,

April 27, 1970

. J. B. Jr.

Mr. Justice Black

cc: The Conference
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No. 628 - Schacht v. U. S. 

Dear Byron,

I am glad to join your concurring
opinion in this case.

Sincerely yours,
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NO. 628.—OCTOBER TERM, 1969

Daniel Jay Schacht,
Petitioner,

v.
United States.

From:	 Le, J.

On Writ of Certiorari to the 	 WAY 1

for the Fifth Circuit. 	
irculat ed:United States Court of AppealsC

Recirculated:

[May —, 1970]

MR. JUSTICE WHITE, concurring in the result.
I agree that Congress cannot constitutionally distin

guish between those theatrical performances which do and
those which do not "tend to discredit" the military, in
authorizing persons not on active duty to wear a uniform.
I do not agree, however, with the Court's conclusion
that as a matter of law petitioner must be found to have
been engaged in a "theatrical production" within the
meaning of 10 U. S. C. § 772 (f). That issue, it seems
to me, is properly left to the determination of the jury.

The United States has argued that the exception for
"theatrical productions" must be limited to performances
in a setting equivalent to a playhouse or theater where
observers will necessarily be aware that they are watch-
ing a make-believe performance. Under this interpre-
tation, the Government suggests, petitioner must be
found as a matter of law not to have been engaged in a
"theatrical production"; hence, his conviction for unau-
thorized wearing of the uniform is lawful without regard
to the validity of the "tend to discredit" proviso to
§ 772 (f). The Court, on the other hand, while refusing
to assay a definition of the statutory language, flatly
declares that under any interpretation, Congress could
not possibly have meant to exclude petitioner's "street
skit" from the class of "theatrical productions." Neither
extreme, in my view, is correct. The critical question
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: White, J.

No. 628.-OCTOBER TERM, 1969
Circulated. 	

Recirculated: 	

Daniel Jay Schacht,
,	 On Writ of Certiorari to thePetitioner,

United States Court of Appealsv.
for the Fifth Circuit.United States.

[May 25, 1970]

MR. JUSTICE WHITE, With whom THE CHIEF JUSTICE
and MR. JUSTICE STEWART join, concurring in the result.

I agree that Congress cannot constitutionally distin-
guish between those theatrical performances which do and
those which do not "tend to discredit" the military, in
authorizing persons not on active duty to wear a uniform.
I do not agree, however, with the Court's conclusion
that as a matter of law petitioner must be found to have
been engaged in a "theatrical production" within the
meaning of 10 U. S. C. § 772 (f). That issue, it seems
to me, is properly left to the determination of the jury.

The United States has argued that the exception for
"theatrical productions" must be limited to performances
in a setting equivalent to a playhouse or theater where
observers will necessarily be aware that they are watch-
ing a make-believe performance. Under this interpre-
tation, the Government suggests, petitioner must be
found as a matter of law not to have been engaged in a
"theatrical production"; hence, his conviction for unau-
thorized wearing of the uniform is lawful without regard
to the validity of the "tend to discredit" proviso to
§ 772 (f). The Court, on the other hand, while refusing
to assay a definition of the statutory language, flatly
declares that under any interpretation, Congress could
not possibly have meant to exclude petitioner's "street
skit" from the class of "theatrical productions." Neither
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CHAMBERS OF

JUSTICE THURGOOD MARSHALL
	 April 28, 1970

Re: No. 628 - Schacht v. United States 

Dear Hugo:

Please join me.

Sincerely,

Mr. Justice Black

cc: The. Conference
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