


Supreme ot of the Hnited States
Maslington, B. €. 20543

CHAMBERS OF
THE CHIEF JUSTICE

March 20, 1970

Re: No. 606 - Illinois v. Allen

Dear Hugo:

SNOLLD™TT0D THL WOIA aIDNA0ddTd

You have written, as I knew you would, a splendid )
opinion which "hits the nail on its head' in short order. 1 (

I have@ small thought: On page 8, after line 9, 05.516/7 censid et
1nsertﬁthe following: "MMWL% L.

i (‘Nﬂt \u f//)a defendant might conceivably, as a matter of calculated

w’,a"‘

nNVt\t FHL

F B
strategy, elect to spend a prolonged period in confine- %
ment for contempt in the hope that adverse witnesses =

/‘\WU}A) might be unavailable after a lapse of time.. In a serious ;

___ case the stakes are so high that this course would be n

! ~ worth the gamble.:z &he use of contempt powers to meet 17

‘(J;ﬁrk this problem is therefore of limited utility. 'ﬂ B
Pss 3«,.1;{ The possibility, as in the pending New York trial before _

o7 s “‘me udge Murtagh, is very real that the Defendants would : -

(,D:ﬂ o gamble several years in contempt confinement on the i g

ot (é"” '+~ chance the state could not make its case after that time. ] %

4

d» °\"J { &’ None of my comments are intended as a_condition of my g

\(w‘ a*" «Pw\ hearty concurrence. B

3

)

W.E. B. 3

-

x

P.S. -- In case you missed it, the TIME Magazine
comment on this problem is interesting.

Mr. Justice Black
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Re: No. 606 - Illinois v. Allen

MEMQRANDIjM TO THE CONFERENCE: 4 _
There are now six votes for Justice Black's opinion.
Justice Brennan has concurred separately; Justice

Douglas will dissent.

If possible we ought to get this opinion out ""soonest',

always bearing in mind that dissenters need time. _—
There are numerous situations in prospect and in
\ being which will take guidance from ou}r-holdings.

W.E.B.
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CHAMBERS OF
THE CHIEF JUSTICE

Sn:pmm 'qm of the Bnited States
‘ ‘ﬁasltbtgfm'r. B. q. zugng

March 24, 1970

—~

Dear Bill:
Someone gave me a "bum steer' and I
regret not clearing with you before sending my

memaoe.

Mr. Justice Douglas

cc: The Conference
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To':
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Vel . ecirculated:
State of Tllinois, Petitioner,| On Writ of Certiorar] %™
v : ‘ | the United States Court
) of Appeals for the

William Allen. Seventh Circuit.

[March —, 1970]

MR. JusTicE Brack delivered the opinion of the Court.

The Confrontation Clause of the Sixth Amendment
to the United States Constitution provides that “In all

criminal prosecutions, the accused shall enjoy the

right . . . to be confronted with the witnesses against

him. . ..” We have held that the Fourteenth Amend-

- ment makes the guarantees of this clause obligatory
((»‘\‘ upon the States. Pointer v. Texas, 380 U. S. 400 (1965).

One of the most basic of the rights guaranteed by the
Confrontation Clause is the accused’s right to be present.
in the courtroom at every stage of his trial. Lewis v.
United States, 146 U. S. 370 (1892). The question pre-
sented in this case is whether an accused can claim the
benefit of this constitutional right to remain in the court-
room while at the same time he engages in speech and
conduct which is so noisy, disorderly, and disruptive that

n the trial. .

The issue arose in the following way. The respondent,
en,"was convicted by an Illinois jury of armed robbery
tenced to serve 10 to 30 years in the Illinois
tentiary. The evidence against him showed
t 12, 1956, he entered a tavern in Illinois
g a drink, took $200 from the bartender
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SUPREME COURT OF THE UNITED STATES1ack, J.

No. 606.—Octoser TrrM, 1969  Circulateds -

Recirculated z%#%ﬁ J
On Writ of Certiorarl to ‘

State of Illinois, Petitioner,
v. .
William Allen.

the United States Court
of Appeals for the
Seventh Circuit.

[March —, 1970]

MR. JusTick Brack delivered the opinion of the Court.

The Confrontation Clause of the Sixth Amendment
to the United States Constitution provides that “In all
criminal prosecutions, the accused shall enjoy the
right . . . to be confronted with the witnesses against
him. . ..” We have held that the Fourteenth Amend-
ment makes the guarantees of this clause obligatory
upon the States. Pointer v. Texas, 380 U. S. 400 (1965).
One of the most basic of the rights guaranteed by the
Confrontation Clause is the accused’s right to be present
in the courtroom at every stage of his trial. Lewis v.
United States, 146 U. S. 370 (1892). The question pre-
sented in this ease is whether an accused can claim the
benefit of this constitutional right to remain in the court-
room while at the same time he engages in speech and
conduct which is so noisy, disorderly, and disruptive that
it is exceedingly difficult or wholly impossible to carry
on the trial. )

The issue arose in the following way. The respondent,
Allen, was convicted by an Illinois jury of armed robbery
and was sentenced to serve 10 to 30 years in the Illinois
State Penitentiary. The evidence against him showed
that on August 12, 1956, he entered a tavern in Illineis
and, after ordering a drink, took $200 from the bartender

g

Chief Justice ,
Justice Douglas !
Justice Harlan

Justice Brennan e
Justice Stewart r—
Justice VWhite

Justice Marshall
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SUPREME COURT OF THE UNITED STATES
No. 606.—OctoBer TErRM, 1969

On Writ of Certiorart to
the United States Court
of Appeals for the
Seventh Circuit.

State of Illinois, Petitioner,
.
William Allen.

[March —, 1970]

MRr. JusTick Brack delivered the opinion of the Court.

The Confrontation Clause of the Sixth Amendment
to the United States Constitution provides that “In all
criminal prosecutions, the accused shall enjoy the
right . . . to be confronted with the witnesses against
him. . . .” We have held that the Fourteenth Amend-
ment makes the guarantees of this clause obligatory
upon the States. Pointer v. Texas, 380 U. S. 400 (1965).
One of the most basic of the rights guaranteed by the
Confrontation Clause is the accused’s right to be present
in the courtroom at every stage of his trial. Lewis v.
United States, 146 U. S. 370 (1892). The question pre-
sented in this case is whether an-accused can claim the
benefit of this constitutional right to remain in the court-
roomn while at the same time he engages in speech and
conduct which is so noisy, disorderly, and disruptive that
it is exceedingly difficult or wholly impossible to carry
on the trial.

The issue arose in the following way. The respondent,
Allen, was convicted by an Illinois jury of armed robbery
and was sentenced to serve 10 to 30 years in the Illinois
State Penitentiary. The evidence against him showed
that on August 12, 1956, he entered a tavern in Illinois
and, after ordering a drink, took $200 from the bartender
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JUSTICE HUGO L. BLACK March 30, 1970 i 4
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MEMORANDUM FOR THE CONFERENCE SR ,E;

Re: No. 606 - Illinois v, Allen - . (I E

Cert to CA 7th ' . .o B ' ; c

: ' ~ | £

I have an opinion from Justice Douglas in this case which, - £

I assume, makes it ready to hand down tomorrow, provided those , 'g'
who have agreed with me think it should go down without further de- . SR I
lay, My own belief is that no reply is required and it would be : ’ Crds
better to hand down the opimon precisely as it is tomorrow mornmg. - i E
Please let me know at once, if possible, S E
Sincerely, - ' . e - RE
. : -
: g
b

€ . i

H, L, B, 'f §

o

'

The Chief Justice AR o 3 ‘ g
" Mr, Justice Douglas - ' L : |
Mr, Justice Harlan ' ' B
Mr, Justice Brennan o . . , T - : | |
Mr, Justice Stewart . . . - : T |
Mr, Justice White | ' i
[

I

Mr, Justice .Mar;hall




Bupreme Gonrt of the nited )3@5
- Wushington, B. @. 20543

CHAMBERS OF

JUSTICE HUGO L. BLACK March 3A0’ 1970
. '~ MEMORANDUM FOR THE CONFERENCE
T Re: No, 606 - Illinois v, Allen,

- All members of the Court have agreed
that this case be handed down tomorrow morn-

- 'iné. Araese o
] Sincerely,
. i .
- | H, L. B,

. The Chief Justice
Mr, Justice Douglas

Vlé;./Justice Harlan -
r. Justice Brennan o

: Mr, Justice Stewart
‘ Mr, Justice White o
- Mr, Justice Marshall . . T
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SUPREME COURT OF THE UNITED STATES

No. 606.—OctoBer TErM, 1969

On Writ of Certiorari to
the United States Court
e of Appeals for the

William Allen. Seventh Circuit. "

State of Illinois, Petitioner,
V.

[April —, 1970]

MBRr. JusTicE DoucLas.

I agree with the Court that a criminal trial, in the
constitutional sense, cannot take place where the court-
room is a bedlam and either the accused or the judge
is hurling epithets at one another. A courtroom is a
hallowed place where trials must proceed with dignity
and not become occasions for entertainment by the par-
ticipants, by extraneous persons, by modern mass media
or otherwise,

My difficulty is not with the basie hypothesis of this
decision, but with the use of this case to establish the
appropriate guidelines for judicial control.

This is a state case, the trial having taken place nearly
13 years ago. That elapse of time is not necessarily a
barrier to a challenge of the constitutionality of a crim-
inal conviction. But in this case it should be.

There is more than an intimation in the present record
that the defendant was a mental case. The passage of
time since 1957, the date of the trial, makes it, how-
ever, impossible to determine what the mental condi-
tion of the defendant was at that time. What a trial
judge should do with a mental patient presents difficult
questions. What he should do with a defendant whose
courtroom antics may not be volitional is a perplexing
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SUPREME COURT OF THE UNITED STATES.::co

No. 606.—OcToBer TErRM, 1969

. From:
State of Illinois, Petitioner, On ert.of Certlorarlﬂ toﬁm [
v the United States-Court <> -— 2 / 36 /_) O
) of Appeals for the e
William Allen. PP B L L

Seventh Circuit.
[April —, 1970]

MR. JusTiCcE DoOUGLAS.

I agree with the Court that a criminal trial, in the
constitutional sense, cannot take place where the court-
room is a bedlam and either the accused or the judge
is hurling epithets at the other. A courtroom is a
hallowed place where trials must proceed with dignity
and not become occasions for entertainment by the par-
ticipants, by extraneous persons, by modern mass media
or otherwise.

My difficulty is not with the basic hypothesis of this
decision, but with the use of this case to establish the
appropriate guidelines for judicial control.

This is a state case, the trial having taken place nearly
13 years ago. That elapse of time is not necessarily a
barrier to a challenge of the constitutionality of a ecrim-
inal conviction. But in this case it should be.

There is more than an intimation in the present record
that the defendant was a mental case. The passage of
time since 1957, the date of the trial, makes it, how-
ever, impossible to determine what the mental condi-
tion of the defendant was at that time. The fact that
a defendant has been found to understand ‘“the nature
and object of the proceedings against him” and thus
competent to stand trial® does not answer the difficult
questions as to what a trial judge should do with an

otherwise mentally ill defendant who creates a court-

18ee n. 5, infra.

Torhas

v :on Harshall

DougiasS, J.
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Supreme Qonrt of the Ynited States
Waslhingtan, B. . 20543
CHAMBERS OF March 31, 1970

JUSTICE WILLIAM O. DOUGLAS

v
—
Y

SNOILLO™TT0D THL WOAA dADNAOIJTd

Dear Hugo:

In No. 606 - Illinois v. Allen,

when you announce your opinion this morning, N

would you add the following:

“Justice Douglas has filed a separate
opinion in which he does not dissent from
the basic hypothesis of the Court's opinion,
but concurs in denying relief to the
respondent on grounds other than those

stated in the opinion of the Court."

W. O0. D. &Q)G&j

Mr. Justice BRlack

W T TRPADY AT CONCRESY




Supreme Qonrt of the Hnited States
Waslington, B. ¢. 20543

e el

CHAMBERS OF
JUSTICE JOHN M. HARLAN

WO¥d AIDNAOUd T

March 19, 1970

' |
Re: No. 606 - Illinois v. Allen ‘/L i\

Dear Hugo: D/

Subject to two suggestions, I am glad to

e
N
THL D INOILD™TI0D dH

join your opinion.,

On pages 6 and 7 where you speak of the
gagging technique, I would like to see the runover sentence
revised to read ''"would at least comply with that part of the
Sixth Amendment's purposes that accords the defendant an
opportunity to confront the witnesses at the trial. "

On page 8, I would like to see the last
sentence in part II omitted, since I would be reluctant to
subscribe to anything that casts doubt as to the permissi-
bility of using civil contempt to deal with courtroom
situations of this kind.

SISIAIA LARIDSONVIN

Sincerely,

-y

J. M. H.

Mr. Justice Black

CC: The Conference

g v PP ADY AT FNNCRRESY







1
SUPREME COURT OF THE UNITED STATES

No. 606.—OcroBer TErM, 1969

State of Illinois, Petitioner, On Writ'of Certiorari to
» ‘Il the United States Court

— _ of Appeals for the
William Allen. Seventh Circuit.

[March —, 1970]

MR. JusTiCE BRENNAN, concurring.

The safeguards that the Constitution accords to crim-
inal defendants presuppose that government has a sov-
ereign prerogative to put on trial those accused in good
faith of violating valid laws. Constitutional power to
bring an accused to trial is fundamental to a scheme
of “ordered liberty” and prerequisite to social justice and
peace. History has known the breakdown of lawful
penal authority—the feud, the vendetta, and the terror
of penalties meted out by mobs or roving bands of vigi-

lantes. It 5 known, too, the perversion of that au-
thority. In some societies the penal arm of the state
has reached individual men through secret denunciation
followed by summary punishment. In others the solemn
power of condemnation has been confided to the caprice
of tyrants. Down the corridors of history have echoed
the cries of innocent men convicted by these and other
irrational and arbitrary procedures. These are some of
the alternatives history offers to the procedure adopted
by our Constitution. The right of a defendant to trial—
to trial by jury—has long been cherished by our people
as a vital restraint on the penal authority of govern-
ment. And it has never been doubted that under our
constitutional traditions trial in aecordance with the

ion is the proper mode by which government
~that authority, -
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SUPREME COURT OF THE UNITED STATES

No. 608—OctoBER TERM, 1969

State of Illinois. Pesitioner, On Writ ‘of Certiorari to
the United States Court
of Appeals for the
Seventh Circuit.

v
William Allen.

{March —, 1970]

MR. JUsTicE BREXNAN, concurring.

The safeguards that the Constitution accords to crim-~
inal defendants presuppose that government has a sov-
ereign prerogative to put on trial those accused in good

" faith of violating valid laws. Constitutional power to
bring an accused to trial is fundamental to a scheme
of “ordered liberty™ and prerequisite to social justice and
peace. History has known the breakdown of lawful
penal authority—the feud, the vendetta, and the terror
of penalties meted out by mobs or roving bands of vigi-
lantes. It has known, too, the perversion of that au-
thority. In some societies the penal arm of the state
has reached individual men through secret denunciation
followed by summary punishment. In others the solemn
power of condemnation has been confided to the caprice
of tyrants. Down the corridors of history have echoed
the cries of innocent men convicted by other irrational
or arbitrary. procedures. These are some of the alterna-
tives history offers to the procedure adopted by our
Constitution. The right of a defendant to trial—to
trial by jury—has long been cherished by our people
as a vital restraint on the penal authority of govern-
ment. And it has never been doubted that under our
constitutional traditions trial in accordance with the

Constitution is the proper mode by wlnch government
exercises that authority.
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SUPREME COURT OF THE UNITED STATES

No. 606.—OctoBer TERM, 1969

5 . - On Writ of Certiorari to
f 111 Petit g ..

State of Illinois, Petitioner the United States Court

of Appeals for the

Seventh Circuit.

v.
William Allen.

[March —, 1970]

MR. JusTICE BRENNAN, concurring.

The safeguards that the Constitution accords to crim-
inal defendants presuppose that government has a sov-
ereign prerogative to put on trial those accused in good
faith of violating valid laws. Constitutional power to
bring an accused to trial is fundamental to a scheme
of “ordered liberty” and prerequisite to social justice and
peace. History has known the breakdown of lawful
penal authority—the feud, the vendetta, and the terror
of penalties meted out by mobs or roving bands of vigi-
- lantes. It has known, too, the perversion of that au-
thority. In some societies the penal arm of the state
has reached individual men through secret denunciation
followed by summary punishment. In others the solemn
power of condemnation has been confided to the caprice
of tyrants. Down the corridors of history have echoed
the cries of innocent men convieted by other irrational
or arbitrary procedures. These are some of the alterna-
tives history offers to the procedure adopted by our
Constitution. The right of a defendant to trial—to
trial by jury—has long been cherished by our people
as a vital restraint on the penal authority of govern-
ment. And it has never been doubted that under our
constitutional traditions trial in accordance with the

Constitution is the proper mode by which government
exercises that authority.
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-‘ Stqm*mz Caurt of tk.ge Hnited States
| Mashington, B. ¢. 20543

CHAMBERS OF- .
JUSTICE POTTER STEWART.

RS - < .- March19, 1970
No. 606 - Hlinois v. Allen

.

| . Dear Hugo,
o ‘ Iam glad to join the opinion you
ha.ve wr1tten for the Court in this case.

.. Sincerely yours,

g,

Mr. Justice Black

Copies to the Conference

i OOTdOANATY TN tMaTn CMNTOTATM TITMNCANYVLI “ITHY dN CNANTTINTITINN THT HENAJT (TAMNONNITIN




¥IVTQ eOTIeNL ‘aN

eousz o;uca ug

COTNOAMNT IMA TALNITTIT CATATOT ATLE T TUHNNACINATIIET FITrT Y/ CATAT TACTFIFI AT FTIT T TIN5 r1rr e s rr ATy T vy




TIV wnop
- Xq

’m.tt_n_og ae
ofng

*
.

INoqe noL

i
&




Supreme Canrt of the nited States

HWashington, . . 20543

CHAMBERS OF

JUSTICE THURGOOD MARSHALL March 24, 1970

Re: No. 606 -~ Illinois v. Allen

Dear Hugo:
Please join me.

Sincerely,

Mr., Justice Black

cc: The Conference

il
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