


- T

CHAMBERS OF
THE CHIEF JUSTICE

Snpreme Qourt of the Prited States
 Mashington, B. . 20543

March 5, 1970

Re: No. 50 - North Carolina v. Alford

Dear Byron:
Please join me. ]
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W.E.B.
Mr. Justice Whité
cc: The Conference / /,"
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5m Qonrt of the Hnited States
- Washington, B. 4. 20543

CHAMBERS OF
THE CHIEF JUSTICE

"March-30, 1970

Re: No. 50 - North Carolina v. Alford

MEMORANDUM TO THE CONFERENCE:

< I.beli.eve we agreed, but in ~any event I

feel strongl-y, that North Carolina v. Alford which

“is now 4-4 should be set for reargument before

nine members.
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SUPREME COURT OF THE UNITED STATES

- iomron

No. 50.—OctoBer TERM, 1969 e

y da
North Carolina, Appellant,} On Appeal from the United \\—é‘
v. States Court of ’App'egﬁtedt-\_____‘__‘
Henry C. Alford. for the Fourth Circuit. )

[March —, 1970]

Mgr. JusTtice DoucLas, dissenting.

We have here a guilty plea entered by a man who
claimed from beginning to end that he was innocent;

that is to say, that he did not kill the man as charged.
The Court of Appeals said:

“The record is uncontradicted that from the time
that petitioner entered his plea he professed his
innocence of any homicide. No court has ever
found that he pleaded guilty other than to avoid
possible imposition of the death penalty. During
the course of his first appearance before the court,
petitioner stated:

“‘ .. 1T pleaded guilty on second degree murder
because they said there is too much evidence, but
I ain’t shot no man, but I take the fault for the
other man. We never had an argument in our life
and I just pleaded guilty because they said if I didn’t

they would gas me for it, and that is all.”” 405 F.
2d 340, 348.

There is no denial of those basic facts and basic fears.
The plea of guilty was plainly involuntary, as the Court
of Appeals held.

The plea reflects the gnawing fear that confrontation
does not result in justice even in the courts.

The voices of despair come from the minorities in our
midst, whether racial, religious, or ideological. Perhaps
they are misguided. But the scales have often been

g
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SUPREME COURT OF THE UNITED STATES. ...z, 5.

No. 50.—OcToBer TrerM, 1060 Cireulatedi_ j:@‘

North Carolina, Appellant,| On Appeal from the Uitaytated:i—

. States Court of Appeals
Henry C. Alford. for the Fourth Circuit.

[March —, 1970]

Mg. JusTicE DotgLas, dissenting.

We have here a guilty plea entered by a man who
is a Black and who claimed from beginning to end that
he was innocent; that is to say, that he did not kill the
man as charged.

The Court of Appeals said:

“The record is uncontradicted that from the time
that petitioner entered his plea he professed his
innocence of any homicide. No court has ever
found that he pleaded guilty other than to avoid
possible imposition of the death penalty. During
the course of his first appearance before the court,
petitioner stated:

“¢ . .1 pleaded guilty on second degree murder
because they said there is too much evidence, but
I ain’t shot no man, but I take the fault for the
other man. We never had an argument in our life
and I just pleaded guilty because they said if I didn’t

they would gas me for it, and that is all.”” 405 F.
2d 340, 348.

There is no denial of those basic facts and basic fears.
The plea of guilty was plainly involuntary, as the Court
of Appeals held. We should remember that, “A plea
of guilty is more than a confession which admits that
the accused did various acts; it is itself a conviction;

cnicf oJustice
Justice Black
Justice Harlan
Justice Bremnan o
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SUPREME COURT OF THE UNITED STATES. .

No. 50.—OctoBeER TERM, 1969

SOy D

North Carolina, Appellant.} On Appeal from the United -, . ..
v, States Court of Appeals / /
Henry C. Alford. for the Fourth Circuit. - shAa/y0

[March —, 1970]

MRgr. Justice DotcLras, dissenting.

We have here a guilty plea entered by a man who
is a Black and who claimed from beginning to end that
he was innocent; ' that is to say, that he did not kill the
man as charged.

- The Court of Appeals said:

“The record is uncontradicted that from the time
that petitioner entered his plea he professed his
innocence of any homicide. No court has ever
found that he pleaded guilty other than to avoid
possible imposition of the death penalty. During
the course of his first appearance hefore the court,
petitioner stated:

“f .. 1 pleaded guilty on second degree murder
because they said there is too much evidence, but
I ain’t shot no man, but I take the fault for the
other man. We never had an argument in our life
and I just pleaded guilty because they said if I didn’t

o they would gas me for it, and that is all.”” 403 F.
2d 340, 348.

There is no denial of those basic facts and basic fears.
The plea of guilty was plainly involuntary, as the Court
of Appeals held. We should remember that, “A plea

YA claim that he did not commit the erime would be quite dif-
ferent. A man who fired the shot allegedly in self-defense and
pleads guilty, obviously does not have the same footing when he
savs he was innocent.




Supreme Qourt of the United States
Washtngton, B, (. 20843

CHAMBERS OF

JUSTICE WILLIAM O. DOUGLAS March 24, 1970

Dear Bill:

In No. 50 - North Carolina v,

Alford; No. 268 - Parker v. North Carolina;

No, 270 - Brady v. United States, please

note that I join your fine dissenting

opinion.

LV

William O. Douglas

-

Mr. Justice Brennan
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Supreme Qonrt of the Huited States
Hashington, B. . 20543

CHAMBERS OF
JUSTICE JOHN M. HARLAN -

March 9, 1970 “

Re: No. 50 - North Carolina v. Alford v
No. 268 - Parker v. North Carolina
No. 270 - Brady v. United States

Dear Byron:

. I join your opinion in each of these cases.

- Depending upon what is written in No, 153, McMann v. Rich-
ardson, I may want to supplement what you have written with
a few additional observations. But maybe not.

- Sincerely,

J.M.H,

- Mr. Justice White

a_ _ CC: The Conference
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SUPREME COURT OF THE UNITED STATES

Nos. 50, 268, anp 270.—OcTtoBErR TERM, 1969

: On Appeal from the
North Carolina, Appellant, .
50 © are v] ppetian United States Court

) of Appeals for the
Henry C. Alford. Fourth Circuit.

Charles Lee Parker, Petitioner,}) On Writ of Certiorari to

268 v. the Court of Appeals
State of North Carolina. of North Carolina.

Robert M. Brady, Petitioner, On Writ of (F-ertiorari

270 v to the United States
United .S Court of Appeals for

nited States. the Tenth Circuit.

[March —, 1970]

MRr. JusTicE BRENNAN, dissenting in Nos. 50 and 268,
and concurring in the result in No. 270.

In United States v. Jackson, 390 U. S, 570 (1968),
we held that the operative effect of the capital punish-
ment provisions of the Federal Kidnaping Act was un-
constitutionally “to discourage assertion of the Fifth
Amendment right not to plead guilty and to deter exer-
cise of the Sixth Amendment right to demand a jury
trial.” 390 U. S., at 581. We are confronted, in these
cases, with three defendants® who claim that they were
the vietims of the very constitutional vices which we
condemned in Jackson. Notwithstanding the persua-
siveness of the various claims, today the Court para-
doxically holds that each of these defendants must be

1 The defendants in the respective trial courts are now the appellee
in No. 50, North Carolina v. Alford, and petitioners in No. 268,
Parker v. North Corolina, and No. 270, Brady v. United States.
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SUPREME COURT OF THE UNITED STATES. ... ... -

TEVNDD, Ja

2. 2¢-70

Nos. 50, 268, axp 270.—OctoBer TErRM, 1969  Circulatcd:

Recirculated:

On Appeal from the
United States Court
of Appeals for the
Fourth Circuit.

North Carolina, Appellant,
50 V.
Henry C. Alford.

Charles Lee Parker, Petitioner,] On Writ of Certiorari to

268 . the Court of Appeals
State of North Carolina. of North Carolina.

Robert M. Brady, Petitioner, On Writ of Certiorari
270 v to the United States

.. Court of Appeals for
United States. the Tenth Circuit.

[March —, 1970]

. Mg. JusTicE BRENNAN, dissenting in Nos. 50 and 268,
and concurring in the result in No. 270.

In United States v. Jackson, 390 U. S. 570 (1968),
we held that the operative effect of the capital punish-
ment provisions of the Federal Kidnaping Act was un-
constitutionally “to discourage assertion of the Fifth
Amendment right not to plead guilty and to deter exer-
cise of the Sixth Amendment right to demand a jury
trial.” 390 U. S., at 581. We are confronted, in these
cases, with three defendants® who claim that they were
the’ victims of the very vices we condemned in Jackson.
Notwithstanding the persuasiveness of the various
claims, today the Court paradoxically holds that each of
these defendants must be denied relief even if his allega-

t The defendants in the respective trial courts are now the appellec
in No. 30, North Carolina v. Alford, and petitioners in No. 268,
Parler v. North Carolina, and No. 270, Brady v. United States.
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SUPREME COURT OF THE UNITED STATES® yrs - oo 2ies

MI’. Jais.lee hiatA 7
o Mr. Juastice Douzlac:
setice Harlen
Nos. 50, 268, aND 270.—OcToBER TERM, 1969 v r;r. ;: 2 r: farien
r' b‘ . - L ol
0 Mr. Juotice White
v ! ! Fovrtas
" North Carolina, Appellant, On, AI)peal from the yp. I A: e
50 v United States Court Mr. J Marshall

| of Appeals for the
Henry C. Alford. Fourth Cirouit.
From: Brenial. Jo

Charles Lee Parker, Petitioner,] On Writ of Certiorari to
268 v. the Court of Appeafdrculatedi —————
State of North Carolina. of North Carolina. 2.23.20
v Recirculated: = =
Robert M. Brady, Petitioner, On Writ of Certlorar 1 ‘
to the United States
270 V. _
United S Court of Appeals for
nited States. the Tenth Circuit.

[March —, 1970]

Mr. JusticE BrenNNAN, with whom MRg. Justice
Dovucras and MR. JUSTICE MARSHALL join, dissenting

in Nos. 50 and 268, and concurring in the result in No.
270.

In United States v. Jackson, 390 U. S. 570 (1968),
we held that the operative effect of the capital punish-
ment provisions of the Federal Kidnaping Act was un-
constitutionally “to discourage assertion of the Fifth
Amendment right not to plead guilty and to deter exer-
cise of the Sixth Amendment right to demand a jury
trial.” 390 U. S., at 581. We are confronted, in these
cases, with three defendants* who claim that they were
the victims of the very viees we condemned in Jackson.

Notwithstanding the persuasiveness of the various

1The defendants in the respective trial courts are now the appellee
in No. 50, North Carolina v. Alford, and petitioners in No. 268,
Parker v. North Carolina, and No. 270, Brady v. United States.
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SUPREME COURT OF THE UNITED STATES*™ ***"*}itR’1 ¢ 1970

No. 50.—OctoBer TERM, 1969

Cocireulated:r

North Carolina, Appellant,} On Appeal from the United

v, - States Court of Appeals
Henry C. Alford. for the Fourth Circuit.

[March —, 1970]

MR. JUSTICE STEWART, dissenting.

The respondent was indicted by a North Carolina
grand jury for first degree murder. Under the state law
then in effect, a defendant so charged could plead not
guilty and face a jury trial at which a guilty verdict
would automatically result in a death sentence unless
the jury recommended life imprisonment. Or the de-
fendant eould plead guilty and receive a mandatory life
sentence.* The respondent pleaded guilty to a charge
of second degree murder and was sentenced to 30 years
in prison.

At the plea proceeding the respondent said, “I pleaded
guilty on second degree murder because they said there
is too much evidence, but I ain’t shot no man, but I take
the fault for the other man. We never had an argument
in our life and I just pleaded guilty because they said
if T didn’t they would gas me for it, and that is all.”
There then ensued a colloquy between the respondent
and his appointed counsel:

“Q. [Y]ou authorized me to tender a plea of
guilty to second degree murder before the court?

“A. Yes, sir.

“Q. And in doing that, . . . you have again
affirmed your decision on that point?

*N. C. Gen. Stat. §15-162.1 (1965), repecaled eff. March 25,
1969, N. C. Sess. Laws, ¢. 117.
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AWe AddU LIILIUL JURLLUH
Mr. Justice Black ‘r
Mr. Justice Douglag

' Mr. Justice Harlan
/ WMF. Justice Brennan - 1=
Mr. Justice Stewart \ﬁ

Mr. Justice Fortas
¥r. Justice Marshall

. r
1 From: White, J. ' }

SUPREME COURT OF THE UNITED STAPESulated: a=27=20

Recirculated:

No. 50.—OcTtoBER TERM, 1969

North Carolina, Appellant,| On Appeal from the United
v. States Court of Appeals
Henry C. Alford. for the Fourth Circuit.

) NOLLD™ TTOD AHI WO¥d IdNAOYdTA

[March —, 1970]

Mr. Justice WHITE delivered the opinion of the !
Court. g

b
=

On December 2, 1963, Alford was indicted for first- E
degree murder, a capital offense under North Carolina 5‘,
law.* The court appointed an attorney to represent l %
o~}

-

:

7

1 Under North Carolina law, first-degree murder is punished with l
death unless the jury recommends that the punishment shall be "\‘
life imprisonment: '

“A murder which shall be perpetrated by means of poison, lying

in wait, imprisonment, starving, torture, or by any other kind of
willful, deliberate and premeditated killing, or which shall be com-
mitted in the perpetration or attempt to perpetrate any arson,
rape, robbery, burglary or other felony, shall be deemed to be
murder in the first degree and shall be punished with death: Pro-
vided, if at the time of rendering its verdict in open court, the
jury shall so recommend, the punishment shall be imprisonment. for
life in the State’s prison, and the court shall so instruct the jury.
All other kinds of murder shall be deemed murder in the second
degree, and shall be punished with imprisonment of not less than
two nor more than thirty years in the State’s prison.” N. C. Gen..
Stat. § 14-17 (1953).

At the time Alford pleaded guilty, North Carolina law provided
that if a guilty plea to a charge of first-degree murder was accepted
by the prosecution and the court, the penalty would be life imprison--
ment rather than death. The provision permitting guilty pleas in
capital cases was repealed in 1969. See Parker v. North Carolina,
ante, at — n. 2. 'Though under present North Carolina law it is
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No. 50.—OctoBeEr TERM, 1969

North (Carolina, Appellant,] On Appeal from the United
. States Court of Appeals
Henry C. Alford. for the Fourth Circuit.

{March —, 1970]

Mgr. Justice WHITE delivered the opinion of the
Court.

On December 2, 1963, Alford was indicted for first-
degree murder, a capital offense under North Carolina
law.! The court appointed an attorney to represent

L Under North Carolina law, first-degree murder is punished with
death unless the jury recommends that the punishment shall be
life imprisonment:

“A murder which shull be perpetrated by means of poison, lving
in wait, imprisonment, starving, torture, or by any other kind of
willful, deliberate and premeditated killing, or which shall be com-
mitted in the perpetration or attempt to perpetrate any arson,
rape, robbery, burglary or other felony, shall be deemed to be
murder in the first degree and shall be punished with death: Pro-
vided, if at the time of rendering its verdict in open court, the
jury shall so recommend, the punishment shall be imprisonment for
life in the State’s prison, and the court shall so instruet the jury.
All other kinds of murder shall be deemed murder in the gecond
degree, and shall be punished with unprisonment of not less than
two nor more than thirty vears in the State’s prison.” N. C. Gen.
Stat. § 14-17 (1933).

At the time Alford pleaded guilty, North Carolina law provided
that if a guilty plea to a charge of first-degree murder was accepted
by the prosecution and the court, the penalty would be life imprison-
ment rather than death. The provision permitting guilty pleas in
capital cases was repealed in 1969. See Parker v. North Carolina,
ante, at — n. 2. Though under present North Carolina law it is




To: The Chief Justice *1
Mr. Justice Black

/ Mr. Justice Douglas , 5 :
Mr, Justice Harlan - |
‘)&{.V Justice Brenna;i'\

Mr. Justice Stewart | |
Mr. Justice For:as i

f- 7 Mr. Justice Marshall;
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No. 50.—OctoBer TErM, 1969

) SNOIJ,D"{"I’IOD HHL WOdd dID0Nd0oddad

North Carolina, Appellant,} On Appeal from the United
v. States Court of Appeals
Henry C. Alford. for the Fourth Circuit.

{March —, 1970]

Mr. Justice WHITE delivered the opinion of the
Court.

On December 2, 1963, Alford was indicted for first-
degree murder, a capital offense under North Carolina
law.? The court appointed an attorney to represent

1 Under North Carolina law, first-degree murder is punished with
death unless the jury recommends that the punishment shall be
life imprisonment:

“A murder which shall be perpetrated by means of poison, lying
in wait, imprisonment, starving, torture, or by any other kind of
willful, deliberate and premeditated killing, or which shall be com-
mitted in the perpetration or attempt to perpetrate any arson,
rape, robbery, burglary or other felony, shall be deemed to be
murder in the first degree and shall be punished with death: Pro-
vided, if at the time of rendering its verdict in open court, the
jury shall so recommend, the punishment shall be imprisonment for
life in the State’s prison, and the court shall so instruct the jury.
All other kinds of murder shall be deemed murder in the second
degree, and shall be punished with imprisonment of not less than
two nor more than thirty years in the State’s prison.” N. C. Gen.
Stat. § 14-17 (1953).

At the time Alford pleaded guilty, North Carolina law provided
that if a guilty plea to a charge of first-degree murder was accepted
by the prosecution and the court, the penalty would be life imprison-
ment rather than death. The provision permitting guilty pleas in
capital cases was repealed in 1969. See Parker v. North Carolina,
ante, at — n. 2. 'Though under present North Carolina law it is




Supreme onrt of the Hnited States
Waslhington, B. . 20543

CHAMBERS OF
JUSTICE THURGOOD MARSHALL

Re: Nos. 50, 268,

Al ford,

March 24, 1970

and 270 - North Carolina v.
etc.

Dear Bill:

Please join me.

Mr. Justice Brennan i

ccC:

The Conference

A
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Sincerely, g
T.M. i
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