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No. 399.—OctoBer TErM, 1969 Recirculated:

Daniel Rowan, dba American
Book Service, et al., On Appeal From the
Appellants, United States District
v Court for the Central

Uhnited States Post Office District of California.
Department et al.

[April —, 1970]

Mg. CaIeF JusTICE BURGER delivered the opinion of
the Court.

Appellants challenge the constitutionality of Title III
of the Postal Revenue and Salary Act of 1967, 39 U. S. C.
(Supp. IV) § 4009, under which a householder may require
that a mailer remove his name from its mailing lists and
stop all future mailings to the householder. The appel-
lants are publishers, distributors, owners, and operators
of mail order houses, mailing list brokers, and owners and
operators of mail service organizations whose business
activities are affected by the challenged statute.

A brief description of the statutory framework will
facilitate our analysis of the questions raised in this
appeal. Title III of the Act is entitled ‘“Prohibition of
Pandering Advertisements.” It provides a procedure
whereby any householder may insulate himself from
advertisements which offer for sale “matter which the
addressee in his sole discretion believes to b 1
cally arousing or sexually provoeative.” 39 1. 5. (.
§4009 (a)2

P Subsection (g) provides that upou ihe wddressee’s s
order shall include the names of the adidres o e
reside with him and who have not attained cheir mpereenrs Lirraday,
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the Court.

" Appellants challenge the constitutionality of Title III
of the Postal Revenue and Salary Act of 1967, 39 U. S. C.
(Supp. IV) § 4009, under which a householder may require-
that a mailer remove his name from its mailing lists and
stop all future mailings to the householder. The appel-
lants are publishers, distributors, owners, and operators
of mail order houses, mailing list brokers, and owners and
operators of mail service organizations whose business
activities are affected by the challenged statute.

A brief description of the statutory framework will
facilitate our analysis of the questions raised in this
appeal. Title IIT of the Act is entitled “Prohibition of
Pandering Advertisements.” It provides a procedure-
whereby any householder may insulate himself from
advertisements which offer for sale “matter which the
addressee in his sole discretion believes to be eroti--
cally arousing or sexually provocative.” 39 U. 8. C.
$ 4009 (a).!

! Subsection (g) provides that upon the addressee’s request the
order shall include the names of the addressee’s minor children who
resile with him and who have not attained their nineteenth birthday. .
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Book Service, et al., On Appeal From the
Appellants,  United States District
v, Court for the Central

United States Post Office Distriet of California.
Department et al.

[April —, 1970]

M-r. CHIerF JusTicE BURGER delivered the opinion of
the Court.

Appellants challenge the constitutionality of Title I1I
of the Postal Revenue and Salary Act of 1967, 39 U. S. C.
(Supp. IV) § 4009, under which a householder may require
that a mailer remove his name from its mailing lists and.
stop all future mailings to the householder. The appel-
lants are publishers, distributors, owners, and operators
of mail order houses, mailing list brokers, and owners and
operators of mail service organizations whose business
activities are affected by the challenged statute.

A brief description of the statutory framework will
facilitate our analysis of the questions raised in this
appeal. Title IIT of the Act is entitled “Prohibition of
Pandering Advertisements.” It provides a procedure
whereby any householder may insulate himself from
advertisements which offer for sale “matter which the
addressee in his sole discretion believes to be eroti-
cally arousing or sexually provocative.” 39 U. S. C.
$4009 (a).
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CHAMBERS OF
THE CHIEF JUSTICE .

April 28, 1970
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Re: No. 399 - Rowan v. U. S. Post Office Department

R A

Dear Bill: ‘ _ . i

I have your note, copy to the Conference.

i

As to your No. (2) point, I agree that it is broader
than the opinion calls for and I am willing to delete

it.

As to the No. (1) sentence,I think it is essential to

the opinion and if the hold:\?iqoe sn't mean that, it doesn't
mean anything. I bhave already removed the statement
that this is an absolute right and I cannot delete the

remaining sentence.

TP N N TS

Mzr, Justice Brennan
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Recirculated:

No. 399.—OctoBer TERM, 1969

Daniel Rowan, dba American)
Book Service, et al., On Appeal From the
Appellants, United States District
v. : Court for the Central

United States Post Office District of California.
Department et al.

[May 4, 1970]

Mg. Caier Justice BURrGER delivered the opinion of
the Court.

Appellants challenge the constitutionality of Title III
of the Postal Revenue and Federal Salary Act of 1967,
81 Stat. 645, 39 U. S. C. § 4009 (Supp. IV, 1969), under
which a householder may require that a mailer remove
his name from its mailing lists and stop all future mail--
ings to the householder. The appellants are publishers,
distributors, owners, and operators of mail order houses,
mailing list brokers, and owners and operators of mail
service organizations whose business activities are affected
by the challenged statute.

A brief description of the statutory framework will
facilitate our analysis of the questions raised in this
appeal. Title III of the Act is entitled “Prohibition of
pandering advertisements in the mails.” It provides a
procedure whereby any householder may insulate him-
self from advertisements that offer for sale “matter which
the addressee in his sole diseretion believes to be eroti-
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April 22, 1970

Dear Chier:

In No. 399 -~ Rowan v. United

States Post Office, please note that I

Join your opinion.

William O. Douglas

The Chief Justice
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No. 399.—Ocroser TERM, 1969 fecireylat ed;

Daniel Rowan, dba American :
Book Service, et al., On Appeal From the
Appellants, United States District
'R _ Court for the Central
United States Post Office District of California.
Department et al. '

[May 4, 1970]

MR. JusTIiCE BRENNAN, concurring.

I join the Court’s opinion but add a few words. I
agree that 39 U..S. C. § 4009 is constitutional insofar as
it permits an addressee to require a mailer to remove his
name from its mailing lists and to stop all future mailings
to the addressee. As the Court notes, however, subsec-
tion (g) of §4009 also allows an addressee to request the
Postmaster General to include in any prohibitory order
“the names of any of his minor children who have not
attained their nineteenth birthday, and who reside with
the addressee.” In light of the broad interpretation
which the Court assigns to § 4009, and see page —, ante,
the possibility exists that parents could prevent their
children, even if they are 18 years old, from receiving
political, religious or other materials which the parents
find offensive. In my view, a statute so construed and
applied is not without constitutional difficulties. Cf.
Tinker v. Des Moines School Dist., 393 U. S. 503 (1969) ;
Ginsberg v. New York, 390 U. S. 629 (1968). In this
case, however, there is no particularized attack upon the
constitutionality of subsection (g), nor, indeed, is there
any indication on this record that under § 4009 (g) chil-
dren in their late teens have been unwillingly deprived
of the opportunity to receive materials. In these cir-
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" cHAMBERS

B | ii'vould hope you ’W‘euld thmk it ‘epbrc;pr(iat‘e to delete
the fo}lowmg sentences at page 10 of your new c1rculat1on- ‘

OLLOTTTIOD TAHI WONT (TN Ty

(1) At the top of the page'y "Nor should the cmzen be

at risk that offensive material addressed directly to his chil- EE
dren gets into their hands before it can be stopped " :’
5]
' . (2) In the next paragraph: "That the breadth of this ' E
statutory scheme enables a citizen to foreclose the power of > g
a religious body to send him advertisements for a Bible, be- g*
cause he finds them objectionable, tells us no more than that j“’
unbelievers or Moslems can shield their children as in their 1 %f
sole discretion they consider proper." 45,
' : : : g
It may be that I'd agree that parents should have this A2
authority if we had a case presenting that question, but I'd ?E ;
rather not passon»that until the issue is directly before us. g
If these sentences can be deleted, I am more than E
happy to join. z
z
Sincerely, 3
/ /,‘ ffl "’3

T - "-w.
‘110 Ji 12, 200
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SUPREME COURT OF THE UNITED STATES

No. 399.—Octoser TErM, 1969

Daniel Rowan, dba American

Book Service, et al., On Appeal From the
“ Appellants, _ United States District
v ‘Court for the Central

United States Post Office Distriet of California.
Department et al.

[May 4, 1970]

M-r. JusTicCE BRENNAN, concurring.

I join the Court’s opinion but add a few words. I
agree that 39 U. S. C. § 4009 is constitutional insofar as
it permits an addressee to require a mailer to remove his
name from its mailing lists and to stop all future mailings
to the addressee. As the Court notes, however, subsec-
tion (g) of § 4009 also allows an addressee to request the
Postmaster General to include in any prohibitory order
“the names of any of his minor children who have not
attained their nineteenth birthday, and who reside with
the addressee.” In light of the broad interpretation
which the Court assigns to § 4009, and see page —, ante,
the possibility exists that parents could prevent their
children, even if they are 18 years old, from receiving
political, religious or other materials which the parents
find offensive. In my view, a statute so construed and
applied is not without constitutional difficulties. Cf.
Tinker v. Des Moines School Dist., 393 U. S. 503 (1969) ;
Ginsberg v. New York, 300 U. S. 629 (1968). In this

case, however, there is no particularized attack upon the -

constitutionality of subsection (g), nor, indeed, is there
any indication on this record that under § 4009 (g) chil-
dren in their late teens have been unwillingly deprived
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. eHAMBERS OF R
- JUSTICE POTTER STEWART -

iR

_ April 22, 1970

:No. 399 Rowan v. Post Ofﬁce Dept

- Dea.. _}Chief

-

_ Tam glad to ]oin your opimon for
= the Court in thlS case.

Sinéerely yours,
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S~ JUSTICE THURGOOD MARSHALL

: S . Please

'.:7 . . n mcerely’

T.M.

. ‘The Chief Justice, '
cc: Thg Confer&-<€

4odn me in your Qpinion.
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