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comment only to emphasize the importance of allowing the States to
experiment and innovate, especially in the area of criminal justice.

If new standards and procedures are tried in one State their success

or failure will be a guide to others and to the Congress.

‘ _that, as Justice White observes, has long been advocated byleading

| 2/ 3/

‘ . commentators, Two other States, Kentucky and Wisconsin,
have within the past year embraced similar doctrines in judicial deci-
sions. None of these States have yet had sufficient experience with

their changed laws to determine whether or not the modification was

sound and wise. The California Supreme Court, however, struck down

1/ -
Cal, Evid. Code § 1235 (West 1966).

2/ "
Jett v. Commonwealth, 436 S.W.2d 788 (Ky. 1969).

3/ | . -
, Gelhaar v. State, 41 Wis.2d 230, 163 N.W.2d 609 (1969),
" petition for certiorari pending, No. 389 Misc., 1969 Term. :

I join fully in Justice White's opinion for the Court. I'add this i\_}

Here, California,by statute, recently adopted a rule of evidence '
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Supreme Court of the Hnited §taiigs
© Washington, B. €. 20543
o ?

GHAMBERS OF
JUSTICE JOHN M HARLAN

‘June 3, 1970

Re: No. 387 - California v. Green
"Dear Byron:

I think we should consider setting this case for rear- .
_ gument with Dutton next Term. AsI see it, underlying both cases 7
~ is the basic question.as to the extent to wh1ch the prosecution is
constitutionally restricted in using hearsay evidence in criminal
- trials. At least Green also involves the related question as to how

constitutional "confrontation" affects any r1ght there may be to
" cross- exammatmn. . ‘ B

- While I think you have in Green very skxllfully av01ded
 foreclosing consideration of the more basic pasic problems in Dutton, it

seems to me unfortunate that you have bad to write in Green W1th
Dutton still in prospect.

- While these are.both state cases, the problems are of N
equal concern in federal criminal frials as indeed is evidenced by
the circumstance that the Solicitor General sua sponte filed an amlcus

féﬁgﬁ?ﬁﬁa“;ffj
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.. - brief in Green. It seems to me desirable that he should also have . |
PR that Opportumty in Dutton and, further, that it would be We].l to mv1te
- him to argue orally in bot both cases.
It seems to me that the far-reachmg character of these I
= ﬁroblems argues strongly for having Green and Dutton considered - B
and decided together, and that these considerations should outwe1gh; SEE

the natural desire not.to put over for reargument next Term a.ny
cases than we have to. o o .

N ‘IA"‘
s x

' . Sincerely,

Mr, Justice White
CC: The Conference
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John Anthony Green.

[June —, 1970]

MR. JusticE HARLAN, concurring.

The Court today holds that the Confrontation Clause
of the Sixth Amendment does not preclude the intro-
duction of an out-of-court declaration, taken under oath
and subject to cross-examination, to prove the truth of.
the matters asserted therein, when the declarant is an
available witness at trial. With this I agree.

The California decision that we today reverse demon-
strates, however, the need to approach this case more
broadly than the Court has seen fit to do, and to confront-
squarely the Confrontation Clause because the holding
of the California Supreme Court is the result of an under-
standable misconception, as I see things, of numerous
decisions of this Court, old and recent, that have indis-
criminately equated ‘“confrontation” with “cross-exam-
ination.”* See Bruton v. United States, 391 U. S. 123

1The Court declines to consider the admissibility of Porter’s
out-of-court declaration to Officer Wade and remands for a deter-
mination as to whether it was properly admissible under Cahforma
law. 1 consider this in Part IV, infra.

2 While this broad problem that lies beneath the surface of today’s
case would, in my view, have been more appropriately considered
in a more conventional hearsay setting, where the maker of extra-
judicial statement is not present at trial, it has been briefed and
argued by both sides, and I reach it now, notwithstanding the
pendency of No. 21, Dutton v. Evans, on our docket. Dutton
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State of California, ‘
Petitioner, On Writ of Certiorari to the
v Supreme Court of California.

John Anthony Green.
[June 23, 1970]

Mkr. Justice HARLAN, concurring. s

The precise holding of the Court today is that the
Confrontation Clause of the Sixth Amendment does not
preclude the introduction of an out-of-court declaration,.
taken under oath and subject to cross-examination, to-
prove the truth of the matters asserted therein, when
the declarant is available for being a witness at tria.l.l
With this I agree.’

‘ - The California decision that we today reverse demon-
strates, however, the need to approach this case more-
broadly than the Court has seen fit to do, and to confront
squarely the Confrontation Clause because the holding-
of the California Supreme Court is the result of an under-
standable misconception, as I see things, of numerous.
decisions of this Court, old and recent, that have indis-
criminately equated ‘“confrontation” with “cross-exam-
ination.”* See Bruton v. United States, 391 U. S. 123 -

1The Court declines to consider the admissibility of Porter’s:
out-of-court declaration to Officer Wade and remands for a deter--
mination as to whether it was properly admissible under California
law. I consider this in Part IV, infra.

2 While this broad problem that lies beneath the surface of today’s
case would, in my view, have been more appropriately considered - "
in a more conventional hearsay setting, where the maker of extra--
judicial statement is not present at trial, it has been briefed and
argued by both sides, and I reach it now, notwithstanding the
pendency of No. 21, Dutton v. Evans, on our docket. Dutton.
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SUPREME COURT OF THE UNITED STATES

No. 387.—OcroBer TERrM, 1969

State of California,

Petitioner, On Writ of Certiorari to the

v. | Supreme Court of California.
John Anthony Green.

[June —, 1970]

MR. JusTicE BRENNAN, dissenting.

Respondent was convicted of violating California
Health and Safety Code § 11532 which prohibits furnish-
ing narcotics to a minor. The only issue at his trial was
whether he had in fact furnished Porter, a minor, with
marihuana. On the testimony given directly during re-
spondent’s trial, he could not have been constitutionally
convicted, for there would have been insufficient evidence
to sustain a finding of guilt. The State presented three
witnesses to prove respondent’s guilt: Porter and Police
Officers Wade and Dominquez. As the Court states,
Porter testified that “he was uncertain how he obtained
the marihuana, primarily because he was at the time on
‘acid’ (LSD), which he had taken 20 minutes before
respondent phoned. Porter claimed that he was unable
to remember the events which followed the phone call,
and that the drugs he had taken prevented his distin-
guishing fact from fantasy.” Ante, at 3. Police Officer
Wade had no personal knowledge of the facts of the
alleged offense; he was able only to report the content
of an extrajudicial statement which Porter had made to

him. Officer Dominquez testified about an incident.
wholly separate from the alleged offense; his testimony
was consistent with the defense account of the facts.!

18ee People v. Green, 75 Cal. Rptr. 782, —, 451 P. 2d 422, 424
(1969).
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CHAMBERS OF
JUSTICE POTTER STEWART

- Dear Byron,

Supreme Conrt of the Hnited States
Hashington, B. €. 20543

June 1, 1970

387 - California v. Green

) Subject to our conversation this
morning, Iam glad to join your opinion for
the Court in this case.

Sincerely yours,
99, '

. ,.\/

Mr. Justice White -

-

Copies to the Conference
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To: The Chief Justihe

‘ Mr. Justice Black
Mr. Justice Dougla
Mr. Justice Harlan
ME. Justice Brenrar
Mr. Justice Stew:

1 From: White, J,

SUPREME COURT OF THE UNITED ST&’

Recirculated: ‘
No. 387.—Ocroser TERM, 1969 eoirculated ‘*“] '
State of California, :

'

. | @

.. . . . =
Petitioner, On Writ of Certiorari to the . kg‘j
g

2

v. Supreme Court of California.
John Anthony Green.

[June —, 1970]

Mg. JusticeE WHITE delivered the opinion of the Court. :

w
=1
Section 1235 of the California Evidence Code, effective ‘ E
as of January 1, 1967, provides that “evidence of a state- b X‘ %
ment made by a witness is not made inadmissible by the ' Do
hearsay rule if the statement is inconsistent with his ; ‘ 3]
testimony at the hearing and is offered in compliance | E
with § 770.”* In People v. Johnson, 68 Cal. 2d 646, 441 {
P. 2d 111 (1968), cert. denied, 393 U. S. 1051 (1969), e
the California Supreme Court held that prior statements \ >
of a witness which were not subject to cross-examination 1‘ =
when originally made, could not be introduced under this 2
section to prove the charges against a defendant without £
violating the defendant’s right of confrontation guaran- E
teed by the Sixth Amendment and made applicable to §
the States by the Fourteenth Amendment. In the case ;
now before us the California Supreme Court applied the |

same ban to a prior statement of a witness made at a i "*
pr_eliminary hearing, under oath and subject to full cross- i
examination by an adequately counseled defendant. We

reverse on two grounds, one of which also rejects the
holding in People v. Johnson.

1 Cal. Evid. Code § 1235 (West 1966). Section 770 merely requires
that the witness be given an opportunity to explain or deny the
prior statement at some point in the trial. See Cal. Evid. Code
§ 770 (West 1966); People v. Johnson, 68 Cal. 2d 646, 650 n. 2,

. 441 P. 2d 111, 114 n. 2 (1988}, cert. denied, 393 U. 8. 1051 (1969).




June 3, 1970

Re: No, 387 - California v. Green

Dear John:

The question of the relationship between Dutton and
Green was surfaced In conference. I thought the decision
was to go shead with Green.

To me, the Gresn issue is -urrieiently distinet from
that in Dutton to warrant our disposing of Green separatsly,
one way or the other. But if you and others would rather
not vote on the case without reargument, it should, of
course, go over,

The issue of the admissibillity of previous inconsis-
tent statements of a witness actually testifying in court
has a history of its own and has characteristically been
dealt with in evidence codes separately from the problem of
out-of-court statemants by declarants who do not appear in
court., Actually, the presently circulating proposed rules
of evidenece for the federsl courts do not consider prior
inconsistent statemsnts cof witnesses to be hearsay at all;

they are admissible but not as an exception to the hearsay
rle.,

The California legislature has addreased itsalr
specially to the prcblem of prior inconsistent statements.
It is that statute which the Supreme Court of California
thought it was required to strike down by reason of our
decisions under the Confrontation Clause., The State is .
trying criminal cases every day; I would prefer not to
postpons for another six months advising the State whether
or not the Confrontation Clause bars using a uitncsl':
prior inconsistent ntatsnnutt.
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Besides, Dutton itself presents the co-conspirator
exception to the hearsay rule; it will be quite unnecessary
in disposing of that case to reach centront&tion 1&:&3:
posed by other exceptions.

Of course, if a majority of the Court were to agree
with you that cross-exsmination is a due process rather
than a confrontation issus, the present circulation would
represent s minority view, Also, even 1f the gsneral
approach in the present circulation commands a court, whieh
1t has not yet done (B11l Douglas and Potter Stewart have
Joined), there may still be sufficient disagreement to
ecounsel rosolution by a full eourt,

But as far as the Dutton case is concerned, .I dqnﬁt

ggtnk the issue th‘ro is iEI?EElcnt reason_for hal
arseen. :

Mr. Jﬁstice Harlan

ec: The Conference
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e To: The Chief Justizc
Mr., Justice Black,f
Mr. Justice Douglas

/ STYLISTIC CHANGES THROUGHOUT. S Justice Harldn-

. Justice Brennan
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2 From: White, J. '
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No. 387.—OctoBER TERM, 1969

State of California,
Petitioner, On Writ of Certiorari to the

v. { Supreme Court of California.
John Anthony Green.
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[June —, 1970]

MRg. JusticE WHITE delivgred the opinion of the Court.

] Section 1235 of the California Evidence Code, effective
as of January 1, 1967, provides that “evidence of a state-
ment made by a witness is not made inadmissible by the
hearsay rule if the statement is inconsistent with his

: testimony at the hearing and is offered in compliance
» : with § 770.”* 1In People v. Johnson, 68 Cal. 2d 646, 441

£ P. 2d 111 (1968), cert. denied, 303 U. S. 1051 (1969),

i the California Supreme Court held that prior statements

of a witness which were not subject to cross-examination

when originally made, could not be introduced under this
section to prove the charges against a defendant without
violating the defendant’s right of confrontation guaran-
teed by the Sixth Amendment and made applicable to
the States by the Fourteenth Amendment. In the case

now before us the California Supreme Court applied the ,

same ban to a prior statement of a witness made at a f

preliminary hearing, under oath and subject to full cross- t

examination by an adequately counseled defendant. We ?

reverse on two grounds, one of which also involves
rejection of the holding in People v. Johnson.

sy
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1 Cal. Evid. Code § 1235 (West 1966). Section 770 merely requires e
that the witness be given an opportunity to explain or deny the oo
prior statement at some point in the trial. See Cal. Evid. Code : -

§ 770 (West 1966); People v. Johnson, 68 Cal. 2d 646, 650 n. 2, [
441 P. 2d 111, 114 n. 2 (1968), cert. denied, 303 U. S. 1051 (1969). L




Supreme Court of the Hnited States
Mashington, B. €. 20543

. CHAMB&RS or
JUSTICE BYRON R.WHITE

June 21, 1970

MEMORANDUM FOR THE CONFERENCE

| WitH res“égt to the two cases held for California
v. Greer, No. 3874 I would deny No. 389 Misc., Gelhaar v.
Wiscons would vacate and remand No. 15&5 Misc.,

Gutlerrez v. California, for reconsideration in the light
of Green. The latter case presents in a somewhat different
context the situation of a witness claiming on the stand
that he cannot remember the critical evenits but conceding
that his prior recorded statement was made and that he told
the truth at that time. Of course, we could grant the case
or hold it for Dutton v. Evans, No. 21.

There are three cases held for Williams v. Florida,
No. 927. No. 664, Dunn v. Loulsiana, is a five-man jury
case. It is an appeal and I would dismiss it. No. 906 Misc.,
Hearns v. Florida, and No. 908 Misc., Morgan v. Florida,
are six-man Jury cases from Florida and I suggest that they
be denied.

s

/i B.R.W.
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