


Supreme Qourt of the Hnited Stutes
Washington, B. €. 20543

CHAMBERS OF
THE CHIEF JUSTICE

December 30, 1969

Re: No. 21 - Dutton v. Evans

Dear Potter:

I join in your opinion. See small points made

on printer's proof enclosed.

‘ Mr., Justice Stewart

cc: The Conference
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cc: The Confer ence

Qfmtnfﬂpz‘ﬁndzh 5:‘.&&25
| - Bashington. B. ¢ 20543

: L . .- . January 7, 1970 ,

Re: No, 2¢ - Dutton v. Evans

N

Dear Potter:

Join me in your opinion.

.7 4
-

Mr. Justice Stewart ] o ' .
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Supreme Qourt of the Anited Stutes
Hashington, B. 4. 20543

CHAMBERS OF
THE CHIEF JUSTICE

February 14, 1970

Re: No. 21 - Dutton, Warden v.Evans

Dear Potter:
My concurrence stands on your opinion as

revised,

W.E, B.

Mr, Justice Stewart

cc: The Conference
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Dear Potter: ; Q
RN I
Re: No, 21 - Dutton, Warden v. Evans % :' %
I regret that I can concur only in the result "‘ : :J]
RE
in this case, 1 j : %
: i i
Sincerely, %
‘ : &
- H. L. B. ‘ ML=
Lt 'j! ’ : ) '
; -\ A E:
| . =
; Mr, Justice Stewart
’l cc: Members of the Conference ’ e '
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&n: The Chief Justice
/ Mr. Justice Black

Mp. Justice Douglas |

\/}6. Justics Bremman |

Mr, Joztice Stewart

Mr. Juztice Wnite \

. ¥r. Justliles Marsnall
5

aidoNaoadTd

—

SUPREME COURT OF THE UNITED STATES porian, 3.
- . Circulated: FEB 1 2 1970
No. 21.—0Octoser TERM. 1969 Y

Recirculated:

AL Dutton Warden
Appelant, on Appeal from the United
v States Court of Appeals for

Alex S, Fvane, the Fifth Circuit.

§NOLLO™T10D 3H

Y
[February —, 1970]

Sl

{STALQ LARIDSONVIN JHL &

M]u. Jusrice Harrax, in partial concurrence with the:
result,

If “confrontation” is to be equated with the right to ‘
CPOS&'I:xmnine, it would transplant the entire mass of
ganglin of hearsay rules and their exceptions into the-
body of constitutional protections. The stultifying effect 5
f’f such u course upon this aspeet of the law of evidence-
mn b(?th state and federal systems need hardly be labored,
and it i good that the Court today, as I read its opinion,
firmly eschews that course.

I regret to find myself nevertheless unable to join
MR: Jusrick StewarT's opinion, for it seems to me to
collide with the thrust of a line of recent decisions in this
Court which, until they are re-examined in the context
of a four-square confrontation of the “confrontation”
problem, would require affirmance of the Court of
Appeals in this case. See Bruton v. United States, 391
U. S. 123 (1968); Roberts v. Russell, 392 U. 8. 293
(1968); Pointer v. Texas, 380 U. 8. 400 (1965) ; Douglas
V. Alabama, 380 U. 8. 415 (1965); Brookhart v. Janis,
384 U, S. 1 (1966) ; Barber v. Page, 390 U. S. 719 (1968),
and Smith v, Illinois, 390 U. S. 129 (1968). Moreover,

Wlth. a!l vespeet, I think that today’s prevailing opinion
‘Im“'lt"“.\g‘}' sows seeds of uncertainty and mischief, for-
can discern in it no test for determining when in any

ven ins . AR
gal ) ;‘llbt{\ll(‘(‘. hearsay evidence is within or beyond the-
pale of the “confrontation” protection.
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Dutton v, Evans

Suggested Addition

Add (perhaps at bottom of page 5 or top of page 6-- particularly after

) SNOLLOZ T100 THL WO¥ QIDNA0YIT

the citation of Bruton o

following:

I need not go beyond those decisions by

considering to what extent, if any, the

4
‘{

Confrontation Clause incorporates the
common law hearsay'rule and its exceptions,
since that issue is not presented here.

Cf. Bruton v, United States, 391 U.S.;%Zéi,,
128 n.,3 (1968)., The incriminatory statement

of an alleged accomplice is so inherently

prejudicig ”"ﬁﬁffit cannot be introduced

~an opportunity to cross-

unless t%g ‘
examine the declarant, whether or not his
statement falls within a genuine exception

to the hearsay rule.
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To: The Chief T
/ Supreme Court of the United States

Vl\ Mr. Justice
- i
Memorandum ,k\'\) /Mr Justice

Mr. Justice

C'é‘\ et fans P 3__, 194-.3--- Mr. Justice

NS Mr. Justice
Y. /
Z/\"(’,;u.._ JAV J

(//J 0‘ Mp. Justice
Jefiets 19 Wi bl g UNITED STATESron: stevert,

Mr. Justice

. L N 71 2 I (/" circulated:_DE
Joo e A’ /u’ A / w? - F, “erM, 1969

Odu_ LU.J kt e g@«ﬂ Luc7 - Recirculated:—

T VN da ;ww; ]"L, (}me—w . eal from the United
Court of Appeals for

Ofoiia Flow €t bl th Cireuit.

i @MJ‘ tlfhww / C/W7 bena )70]

é f/\;, 3 tW/w._ < L"“y"“‘ Z—u\. d the opinion of the
7"""“”6 - ) 7 2 7'-t— d\,me, 34, three police officers

nnett County, Georgia,
Their bodies were found a few hours later, handcuffed
together in a pine thicket, each with multiple gunshot
wounds in the back of the head. After many months
of investigation, Georgia authorities charged the appel-
lee Evans and two other men, Wade Truett and Venson
Williams, with the officers’ murder. Evans and Williams
were indicted by a grand jury; Truett was granted im-
munity from prosecution in return for his testimony.
Evans pleaded not guilty and exercised his right under
Georgia law to be tried separately. After a jury trial,
he was convicted of murder and sentenced to death.
The judgment of conviction was affirmed by the Supreme
Court of Georgia,® and.this Court denied certiorari.’
Evans then brought the present habeas corpus proceed-
ing in a federal district court, alleging, among other
things, that he had been denied the constitutional right
of confrontation at his trial. The District Court denied

- 1 The parties agree that this death sentence cannot be carried
7.0 ouf. See n. 22, infra.
* Evans v. Btate, 222 Ga. 392, 150 S. E. 2d 240.

3 Evans v. Georgia, 385 U. S. 953.
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d the opinion of the

54, three police officers
~-wvauy wurdered in Gwinnett County, Georgia,
Their bodies were found a few hours later, handcuffed
together in a pine thicket, each with multiple gunshot
wounds in the back of the head. After many months
of investigation, Georgia authorities charged the appel-
lee Evans and two other men, Wade Truett and Venson
Williams, with the officers’ murder. Evans and Williams
were indicted by a grand jury; Truett was granted im-
munity from prosecution in return for his testimony.
Evans pleaded not guilty and exercised his right under
Georgia law to be tried separately. After a jury trial.
he was convicted of murder and sentenced to death.
The judgment of conviction was affirmed by the Supreme
Court of Georgia,® and this Court denied certiorari.”
Evans then brought the present habeas corpus proceed-
ing in a federal district court, alleging, among other
things, that he had been denied the constitutional right
of confrontation at his trial. The District Court denied

1 The parties agree that this death sentence cannot be carried
7.0 ouf. See n. By, infra.
- 2 Evans v. Btate, 222 Ga. 392, 150 S. E. 2d 240.
3 Evans v. Georgia, 385 U. S. 953.




1 E Mr. Justice Brennran
Mr. Justice White
vTloN V EVANS ey

Mr. Justice Marshall

SUPREME COURT OF THE UNITED STATES'rou: Stevart, J.

ciroulated: PEC.231363 -

Recirculated:

No. 21.—OcroBer TERM, 1969

A. L. Dutton, Warden, . ,
Appellant On Appeal from the United s
v ’ States Court of Appeals for ;

’ th it} . it
Alex S. Evans e Fifth Circuit

[January —, 1970]

MR. JUSTICE STEWART delivered the opinion of the
Court.

Early on an April morning in 1964, three police officers
were brutally murdered in Gwinnett County, Georgia,
Their bodies were found a few hours later, handcuffed
together in a pine thicket, each with multiple gunshot
wounds in the back of the head. After many months
of investigation, Georgia authorities charged the appel-
lee Evans and two other men, Wade Truett and Venson
Williams, with the officers’ murder. Evans and Williams.
were indicted by a grand jury; Truett was granted im-
munity from prosecution in return for his testimony.

Evans pleaded not guilty and exercised his right under
Georgia law to be tried separately. After a jury trial,
he was convicted of murder and sentenced to death.
The judgment of conviction was affirmed by the Supreme B
Court of Georgia,® and this Court denied ecertiorari*
Evans then brought the present habeas corpus proceed-
ing in a federal district court, alleging, among other
things, that he had been denied the constitutional right
of confrontation at his trial. The District Court denied

: 1The parties agree that this death sentence cannot be carried
- out. See n. B2, infra.

2 Evans v. Btate, 222 Ga. 392, 150 S. E. 2d 240.
3 Evans v. Georgia, 385 U. S. 953,
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To: The

1

SUPREME COURT OF THE UNITED STATES

B

Mr. Juctian Dlack
Mr. Justice Dsurila
Harlan

Mr. Justice
d& Justice Brennaq

Mr. Justice White

Mp—Justice-Fartas
Mr. Justice M.arshalﬂr

From: Stewart, J.

No. 21.—OcroBER TERM, 1969

A. L. Dutton, Warden, .
A;pe(;lant arcen On Appeal from the Unit
v ’ States Court of Appeals for

' the Fifth Circuit.

Alex S. Evans e Fifth Cireui

[January —, 1970]

MR. Justice STEWART delivered the opinion of the
Court.

Early on an April morning in 1964, three police officers
were brutally murdered in Gwinnett County, Georgia,
Their bodies were found a few hours later, handcuffed
together in a pine thicket, each with multiple gunshot
wounds in the back of the head. After many months
of investigation, Georgia authorities charged the appel-
lee Evans and two other men, Wade Truett and Venson
Williams, with the officers’ murder. Evans and Williams
were indicted by a grand jury; Truett was granted im-
munity from prosecution in return for his testimony.

Evans pleaded not guilty and exercised his right under-
Georgia law to be tried separately. After a jury trial,
he was convicted of murder and sentenced to death.
The judgment of conviction was affirmed by the Supreme
Court of Georgia,® and this Court denied certiorari.?
Evans then brought the present habeas corpus proceed-
ing in a federal district court, alleging, among other

things, that he had been denied the constitutional right

of confrontation at his trial. The District Court denied

1The parties agree that this death sentence cannot be carried
out. See n. IB, infra.

2 Evans v. State, 222 Ga. 392, 150 S. E. 2d 240.

3 Evans v. Georgia, 385 U. 8. 953.
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o
A. L. Dutton, Warden, Z
Agpe(ﬁ]ant arden On Appeal from the United ! @

v ’ States Court of Appeals for ‘

L&D

ISIAIA LANIDSANVIN THL

) he Fifth Circuit.
Alex S. Evans the Fifth Cireuit

- ”‘_,

[Japuary —, 1970]

MR. JusticE STEWART delivered the opinion of the :
Court. ﬂ

Early on an April morning in 1964, three police officers.
were brutally murdered in Gwinnett County, Georgia, -
Their bodies were found a few hours later, handcuffed b
together in a pine thicket, each with multiple gunshot
wounds in the back of the head. After many months.
of investigation, Georgia authorities charged the appel-
lee Evans and two other men, Wade Truett and Venson
Williams, with the officers’ murder. Evans and Williams
were indicted by a grand jury; Truett was granted im-
munity from prosecution in return for his testimony.

Evans pleaded not guilty and exercised his right under-
Georgia law to be tried separately. After a jury trial,
he was convicted of murder and sentenced to death.!
The judgment of conviction was affirmed by the Supreme
Court of Georgia,® and this Court denied certiorari.®
Evans then brought the present habeas corpus proceed-
ing in a federal district court, alleging, among other
things, that he had been denied the constitutional right
of confrontation at his trial. The District Court denied

AIVAArI N

g

LsmaoNOD 407

1 The parties agree that this death sentence cannot be carried ‘
out. See n. 19, infra. ’
2 Evans v. State, 222 Ga. 392, 150 S. E. 2d 240. |
3 Evans v. Georgia, 385 U. S. 953. o




ros ;‘:: ;;\stioe Black :
Wr Justice pouglas ‘
Mr. Justice Harlan / ,

Mre. Justice white

Mr. Justice Fortias

Mr. Justice

2

From:

SUPREME COURT OF THE UNITED STAFESuiatea:

No. 21.—Ocroser TERM, 1969

A. L. Dutton, Warden, .
aon, Marden On Appeal from the United
Appellant,
v States Court of Appeals for
) the Fifth Circuit.
Alex 8. Evans e Fifth Circuit

[January —, 1970]

MRr. Justice StEwarT delivered the opinion of the
Court.

Early on an April morning in 1964, three police officers.
were brutally murdered in Gwinnett County, Georgia,
Their bodies were found a few hours later, handcuffed
together in a pine thicket, each with multiple gunshot
wounds in the back of the head. After many months.
of investigation, Georgia authorities charged the appel-
lee Evans and two other men, Wade Truett and Venson
Williams, with the officers’ murder. Evans and Williams
were indicted by a grand jury; Truett was granted im-
munity from prosecution in return for his testimony.

Evans pleaded not guilty and exercised his right under
Georgia law to be tried separately. After a jury trial,
he was convicted of murder and sentenced to death.
The judgment of conviction was affirmed by the Supreme
Court of Georgia,® and this Court denied certiorari.’
Evans then brought the present habeas corpus proceed-
ing in a federal district court, alleging, among other
things, that he had been denied the constitutional right
of confrontation at his trial. The District Court denied

*The parties agree that this death sentence cannot be carried
out. See n. 19, infra.

2 Evans v. State, 222 Ga. 392, 150 S. E. 2d 240.

3 Evans v. Georgia, 385 U. S. 953.
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: { To: The Chief Justice { 1
' L ¢ Mr. Justice Black
| / v Mr. Justice Douglas

& Mr. Justice Harlan o
L Mr. Justice Brennen /

‘ - & (s \]/ Mr. Ji :2o White

! Mr. Ju a5 Fortas
V \ ! Mr. & >3 Marshall

7
A"é ‘ From: Stewart, J.

"_-F__-'J“ - -
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Circulated: A
SUPREME COURT OF THE UNITED STATES JAN 19 1970 ©
— Recirgulated: k E
‘ No. 21.—OcrosEr TERM, 1969 ' E-)
f .
¢ A. L. Dutton, Warden, oy :
A;pe(ﬁlant arden On Appeal from the United %

v ’ States Court of Appeals for

' Fifth Circuit,
Alex S. Evans the Fifth Circuit

THLSD 9

[January —, 1970]

Mg. JusticE STEWART delivered the opinion of the é

Court. ‘ 4

Early on an April morning in 1964, three police officers. : E

were brutally murdered in Gwinnett County, Georgia, -

Their bodies were found a few hours later, handecuffed i B

‘ together in a pine thicket, each with multiple gunshot E
[ § wounds in the back of the head. After many months. ¥4
i of investigation, Georgia authorities charged the appel- f

I lee Evans and two other men, Wade Truett and Venson -
Williams, with the officers’ murder. Evans and Williams. =
were indicted by a grand jury; Truett was granted im- .
munity from prosecution in return for his testimony.

Evans pleaded not guilty and exercised his right under -
Georgia law to be tried separately. After a jury trial,
he was convicted of murder and the judgment of con-
viction was affirmed by the Supreme Court of Georgia.
This Court denied certiorari.* Evans then brought the
present habeas corpus proceeding in a fedral district
court, alleging, among other things, that he had been
denied the constitutional right of confrontation at his
‘ trial. The District Court denied the writ,® but the

i | 1 Evans v. State, 222 Ga. 302, 150 S. E. 2d 240. %
' 2 Evans v. Georgia, 385 U. S. 953. i |
3 The opinion of the District Court is unreported.
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Supreme Canvt of the Pnited Slates

Pashingten, D, €. 20513

CHAMEBIRS OF

JUSTICE THURGOOD MARSHALL January 5, 1970

MEMORANDUM TO THI CONFERENCE

As soon as possible I intend to

circulate a dissent in No. 21 -~ Dutton v.

Evans.

73
i

-3
NO¥d aADNAo¥dTd

RIPENE o
e minr

7

e e T————

%D SNOILD™ TT0D dH

=T

SOISIAI LARIDSANVIN THL

t




To: The Chief Justice
¥Mr. Justice Black
Mr. Justice Douglas
/ Mr. Justice Harlan
~¥r—Justice Brennan
' ¥Mr. Justice Stewart
¥Mr. Justice White

1 Wo¥d aadadodday |

Mr. Justice fortas
1
. | H Mal"Shalls Je
SUPREME COURT OF THE UNITED STATHS™  jpn 26 196° &
S — Circulated:——— A
. . o
No. 21.—OcroBer TERM, 1969 Recireninteds I | E
—_— 3
A. L. Dutton, Warden, ) )
o var On Appeal from the United -
Appellant, o
v States Court of Appeals for .
: the Fifth Circuit. b
Alex S. Evans 1 \Vg
[February —, 1970] 1‘5
MR. JusTicE MARSHALL, dissenting. r E
Appellee Evans was convicted of first degree murder ST
after a trial in which a witness named Shaw was allowed >
to testify over counsel’s strenuous objection about a state- x‘ | %
ment he claimed was made to him by Williams, an { =
alleged accomplice who had already been convicted in a v =
b separate trial.' According to Shaw, the statement, which b %
implicated both Williams and Evans in the crime, was 2
made in a prison conversation immediately after Wil- =
liams’ arraignment. Williams neither testified nor was &4
called as a witness. Nevertheless, the Court today holds =
that admission of the statement attributed to him did not =

deny Evans the right “to be confronted by the witnesses
against him” guaranteed by the Sixth and Fourteenth
Amendments to the Constitution. In so doing, the
majority reaches a result completely inconsistent with
recent opinions of this Court, especially Douglas v. Ala-
bama, 380 U. S. 415 (1965), and Bruton v. United States,
391 U. 8. 123 (1968). In my view, those cases fully
apply here and establish a clear violation of Evans’ con-
stitutional rights.

In Pointer v. Texas, 380 U. S. 400 (1965), this Court
first held that “the Sixth Amendment’s right of an

;\{4,\

1 Shaw had been a witness at Williams’ trial, and his testimony was
fully anticipated and objected to both before and after its admission..
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Mr,
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Mr,
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2 Mr,

SUPREME COURT OF THE UNITED STATESron.

No. 21.—OctoBer TERM, 1969

A. L. Dutton, Warden,
Appellant,
v.
Alex S. Evans

On Appeal from the United
States Court of Appeals for
the Fifth Circuit.

[February —, 1970]

Mgr. JusTicE MARSHALL, dissenting,

Appellee Evans was convicted of first degree murder:
after a trial in which a witness named Shaw was allowed
to testify over counsel’s strenuous objection about a state-
ment he claimed was made to him by Williams, an
alleged accomplice who had already been convicted in a
separate trial. According to Shaw, the statement, which
implicated both Williams and Evans in the crime, was
made in a prison conversation immediately after Wil-
liams’ arraignment. Williams neither testified nor was
called as a witness. Nevertheless, the Court today holds
that admission of the statement attributed to him did not
deny Evans the right “to be confronted by the witnesses.
against him” guaranteed by the Sixth and Fourteenth
Amendments to the Constitution. In so doing, the
majority reaches a result completely inconsistent with
recent opinions of this Court, especially Douglas v. Ala-
bama, 380 U. 8. 415 (1965), and Bruton v. United States,
391 U. S. 123 (1968). In my view, those cases fully
apply here and establish a clear violation of Evans’ con-
stitutional rights. _

In Pointer v. Texas, 380 U. S. 400 (1965), this Court
first held that “the Sixth Amendment’s right of an

1 Shaw had been a witness at Williams’ trial, and his testimony was
fully anticipated and objected to both before and after its admission..
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To: The Chief Justice
' Mr. Justice Black
V/ Mr. Justice Douglas
Mr. Justice Harlan
| Justice Brennan

-

Justice Stewart |
) ) / Mr. Justice White

Mr. Justice Ffortas |
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From: Marshall, Je

SUPREME COURT OF THE UNITED STATES,

o

ulated:

No. 21.—OctoBER TERM, 1969

FEB 19 1970}

Recireculated:

A. L. Dutton, Warden, |
utton, Warden, . Appeal from the United
Appellant,
v States Court of Appeals for
Alex 8. Evans the Fifth Circuit.
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[February —, 1970]

MR. JusTicE MarsHALL, whom MR. JusTicE DoucLas
and MR. JusTiCE BRENNAN join, dissenting.

Appellee Evans was convicted of first degree murder
after a trial in which a witness named Shaw was allowed
J to testify over counsel’s strenuous objection about a state-

! ment he claimed was made to him by Williams, an
l . alleged accomplice who had already been convicted in a
}{ ' separate trial.' According to Shaw, the statement, which
|
|
1

implicated both Williams and Evans in the crime, was
made in a prison conversation immediately after Wil-
liams’ arraignment. Williams neither testified nor was
called as a witness. Nevertheless, the Court today holds
that admission of the statement attributed to him did not
deny Evans the right “to be confronted with the wit-
nesses against him” guaranteed by the Sixth and Four-
teenth Amendments to the Constitution. In so doing,
the majority reaches a result completely inconsistent with
recent opinions of this Court, especially Douglas v. Ala-
bama, 380 U. S. 415 (1965), and Bruton v. United States,
391 U. S. 123 (1968). In my view, those cases fully

apply here and establish a clear violation of Evans’ con-
stitutional rights.

FSIONOD J0

! Shaw had been a witness at Williams' trial; his testimony was

fully anticipated and was objected to both before and after its
admission.
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