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CHAMBERS OF

THE CHIEF JUSTICE

February 14, 19.70

Re: No. 104 - U. S. v. Donnelly 

Dear Thurgood:

I join you.

\\N)
W. E. B.

Mr. Justice Marshall

cc: The Conference
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CHAMBERS OF

JUSTICE H UGO L. BLACK February 13, 1970

Dear Thurgood:

Re: No, 104 - United States v.
Estate of Thomas-S.
Donnelly, Sr., et al. 

I agree.



To; The
Mr. Justice Black
Mr. Justice Harlan
Mr. Justice Brennaft
Mr. j-ltice
Mr.	 Wh:te
Mr.	 77;rtr/S
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United States
v.

Estate of Thomas S.
Donnelly, Sr., et al.

On Writ of Certiorari to the- ad '—
United States Court of
Appeals for the Sixth
Circuit. 

[February —, 1970]

MR. JUSTICE DOUGLAS, dissenting.

Respondents are bona fide purchasers of real property
located in Livingston County, Michigan. Their pur-
chase was in August 1960 from one Donnelly against
whom the United States had acquired a tax lien in 1950.
By 26 U. S. C. § 3672 that lien is not valid against a
purchaser until the notice is filed in the office "author-
ized" by state law. Where state law "authorized" no
such office, notice of lien was to be filed in the office of
the IT. S. District Court for the judicial district in which
the land is located. Ibid. Michigan law required the
notice of lien to be filed with "a description of the land"
in the Register of Deeds in the county where the land
was located.

The United States refused to be bound by the require-
ment of Michigan law and filed notice of lien in the
District Court.

Hence a title search in the accustomed way revealed
no notice of lien, clouding Donnelly's title. Hence re-
spondents purchased the land innocently and in good
faith. Thereafter, on March 20, 1961, the United States
filed its notice of lien with the Register of Deeds of
Livingston County, as required by Michigan law.

On December 18, 1961, over a year after respondents'
purchase, this Court held in United States v. Union
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SUPREME COURT OF THE . UNITED	 j.
104.-OCTOBER TERM, 1969 Ciretdater4; 	

On Writ of CertioAii :101146ted: 	
1 1 ,itell States

v,	 United States Court of
Appeals for the SixthEstntm	 Thomas S.

Doiloelly, Sr., et al. 	 Circuit.

[February —, 1970]

11It j0;WriCE DOUGLAS, with whom MR. JUSTICE

11100 IV A :$ and MR. JUSTICE STEWART concur, dissenting.
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To: The Chief Justice
Mr. Justice Black
Mr. Justice Harlan
Er. Justice Brennan =.---'-
Mr. Justice Stewart
Mr. Justice White

4	 Mr. Justice Fcrtas
Mr. Justice Marshall

SUPREME COURT OF THE UNITED STATES

z

United States
v.

Estate of Thomas S.
Donnelly, Sr., et al.

. ated:	
On Writ of Certiorari to the

United States C6urt:-.1of
Appeals for the Sixth
Circuit.

[February —, 1970]

MR. JUSTICE DOUGLAS, with whom MR. JUSTICE
BRENNAN and MR. JUSTICE STEWART concur, dissenting.

Respondents are bona fide purchasers of real property
located in Livingston County, Michigan. Their pur-
chase was in August 1960 from one Donnelly against
whom the United States had acquired a tax lien in 1950.
By § 3672 of the Internal Revenue Code of 1939 that
lien is not valid against a purchaser until notice thereof
is filed in the office "authorized" by state law. Where
state law "authorized" no such office, notice of lien was
to be filed in the office of the U. S. District Court for
the judicial district in which the land is located.
Michigan law required the notice of lien to be filed with
"a description of the land" in the Register of Deeds in
the county where the land was located.

The United States refused to be bound by the require-
ment of Michigan law regarding a "description of the
law" and filed notice of lien in the District Court.

Hence a title search in the accustomed way revealed
no notice of lien, clouding Donnelly's title. Hence re-
spondents purchased the land innocently and in good
faith. Thereafter, on March 20, 1961, the United States
filed its notice of lien with the Register of Deeds of
Livingston County, as required by Michigan law.i

1 Previously, on November 28, 1950, the United States had filed
notice of its lien with the Register of Deeds of Wayne County.
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CHAMBERS OF

JUSTICE WILLIAM 0. DOUGLAS
	 February nineteenth

1970 
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Dear Potter:

I have your suggestions respecting my
dissent in No. 104 - U. S. v. Donnelly, and I have
taken your pencilled notes and changed my opinion
to follow your suggestions.

Perhaps your law clerks should be advised
of the Supremacy Clause of the federal Constitution
and our decisions holding that where a state law
collides with a federal statute, the state statute
gives way by virtue of preemption. You will recall
the big hassle we had on that issue respecting the
three-judge court problem when Felix and Charlie
Whittaker were here.

I do not press the point or labor on it,
but I have gone along with your suggestions because I
think your proposed additions have helped the opinion
considerably. You will shortly get a recirculation
in the case.

William 0. Douglas

Mr. Justice Stewart
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CHAMBERS OF

JUSTICE JOHN M. HARLAN

February 18, 1970

Re: No. 104 - U. S. v. Donnelly 

Dear Thurgood:

I thought I should let you know that I want
to take some more time to study this case before adhering
to my Conference vote to reverse. I have not yet come to
rest on the matter.

Some of your former colleagues on the
Second Circuit inquired about you last night at the City
Bar affair, and asked me to give you their regards. It
was a good occasion.

Sincerely,

l 1i	 A

Mr. Justice Marshall
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Re: Ito. 104 - thdtad States v. Deadly 

Dear Thurgooch

I thou& I skald lot y bow that I amnor at root on this caw flawed to jobs row opinion with
* short =marring piano of sty own,, which 1 shnil as dr-
eading nomatisno early sold we&
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Mr. Judie* Marshall

CC: 'Cho Confirm=



I fully agree that the Government is entitled to prevail
in this case, but I would rest that conclusion on a broader
ground than the Court's opinion might be taken to
evince. More especially, I fear that certain distinctions
suggested by the Court's opinion—e. g., between clear
and ambiguous statutes, decisions construing statutes for
the first time, decisions overruling prior constructions of
statutes—may point in the direction of a retroactivity
quagmire in civil litigation not unlike that in which the
Court has become ensnared in the criminal field. See
my dissenting opinion in Desist v. United States, 394
U. S. 244, 256 (1969).

The impulse to make a new decisional rule nonretro-
active rests, in civil cases at least, upon the same consider-
ations that lie at the core of stare decisis, namely to avoid
jolting the expectations of parties to a transaction. Yet
once the decision to abandon precedent is made, I see
no justification for applying principles determined to be
wrong, be they constitutional or otherwise, to liti-
gants who are in or may still come to court. The
critical factor hi determining when a new decisional rule
should be applied to a transaction consummated prior
to the decision's announcement is, in my view, the point
at which the transaction has acquired that degree of

To: The

Mr.
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Chief Justice

Justice Black

Justice Douglas

Justice Bran:/an
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Donnelly, Sr., et al.	 Circuit.	 rr
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MR. JUSTICE HARLAN, concurring.	 u

SUPREME COURT OF THE UNITED STATpr:
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CHAt.BERS Or
JUSTICE WM. J. BRENNAN, JR.

C
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February 16,1970

RE: No. 104 - United States v. Donnelly

dissent in the above.

Sincerely,

I/ 71
W."JJ3. Jr.

C

Cti

Dear Bill:

Will you please join me in your
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JUSTICE POTTER STEivART

February 16, 1970

No. 104 — U.S.-v. Donnelly 

Dear Bill,

I join your dissenting opinion in this
case.

Sincerely .yours,

0-t •	 I

Mr. Justice Douglas
•

Copies to the Conference
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CHAMBERS OF

JUSTICE POTTER STEWART

February 18, 1970

No. 104 - U. S. v. Donnelly

Dear Bill,

My law clerks have pointed out
a factual inaccuracy in your dissenting
opinion, which I have joined: It is prob-
ably not correct to say that the Michigan
filing statute was held to be "unconstitu-
tional" in Union Central. I should think
that some of the language on page 2 of
your dissenting opinion should be modi-
fied along the lines of my penciled nota-
tions on the enclosed copy.

Sincerely yours,

Mr • Justice Douglas
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To: The Chief Justice
Mr. Justice Black
Mr. Justice Douglas
Mr,' Justice Harlan—
Mr. Justice Brennan/ Mr
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Justice White'Whit
Stewart

eMr. 

Mr. Justice Fortas

SUPREME COURT OF THE UNITED STAN : Marshall, J.
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No. 104.—OCTOBER TERM, 1969
Circulated:JgalgalL____

Recirculated:

United States
	 On Writ of Certiorari to the

v.	 United States Court of
Estate of Thomas S.	 Appeals for the Sixth
Donnelly, Sr., et al.	 Circuit.

[February —, 1970]

MR. JUSTICE MARSHALL delivered the opinion of the
Court.

In 1950. a tax liability of approximately $26,000 was
assessed against the taxpayer Donnelly, a resident of
Michigan. Upon assessment, a statutory lien was cre-
ated in favor of the United States "upon all property
and rights to property, whether real or personal" belong-
ing to the taxpayer. Internal Revenue Code of 1939,
§ 3670. Under § 3672 of the 1939 Code, such a lien
could become effective against subsequent purchasers of
Donnelly's property in either of two ways: (1) by filing
notice of the lien in the state office in which filing of
such notice was authorized by state law; or (2) if filing
in a state office was not authorized by state law, by
filing notice of the lien in the United States District
Court for the district in which the property was located.'

1 The Internal Revenue Code of 1939 provides:
"Sec. 3670. Property Subject to Lien.
"If any person liable to pay any tax neglects or refuses to pay

the same after demand, the amount (including any interest, penalty,
additional amount, or addition to such tax, together with any costs
that may accrue in addition thereto) shall be a lien in favor of the

ai■
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